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Court of Appeals of the District of; Columbia 


No. 4583. 


CuNO II. Rudolph, James F. Oyster, and Charles Keller, 
Commissioners, et al.. Appellants, 


vs. 


Potomac Electric Power Company, a Bod>i Corporate. 


a Supreme Court of the District of Columbia. 

Xo. 41155. Equity. 

Potomac Electric Power Company, a Body Cori)orate, 

Plaintiff, 

vs. 

CuNo H. Rudolph, James F. Oyster and Charles Keller, 
(Commissioners of the District of Columbia^ and the Dis¬ 
trict of (Columbia, a Municipal Corporation, Defendants. 

! 

United States of America, i 

District of ColiDnlna, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of (Columbia, at the City of Washini>ton, in said 
District, at the times hereinafter mentioned, the follow- 
in.i»’ ]>apers were filed and ])roceedings had,i in the above- 
entitled cause, to wit:— | 
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I‘o r. i imuvhu co. 


1 /y;//. 

In tlu‘ Sii})r(‘in(* ('<>nrt <>1* tli(‘ histri('t of ('olninl)in. 

Xo. 411 l-'Aiiiity. 

Potomac HLE(' ri:ic Powkk (’ompa.w , a Poilv (’orj'orate. 

IMaintiir, 

vs. 

C’i*xo II. RrDoi.i'H, .Ia.mks ()vsri:i; and Piiaulks Khi.leu, 
('onunissioncr.'^ of iIk* Pistrict of (’oluinliia, and tin* l>is- 
trict of (\)lnini)ia, a Miinicioid C’orpoi'ation, PeIVndants. 


To tlic Sn]>vcnu‘ (’onrt of tiu* Pistrict of (’olnnidia, holdini* 

an (M|nity conrl for sai<l Pisti-ict: 

1. TIr* ))!aimiiV. tlu* Potoinar filedric Power (’oinpany, 
a body eoi-po]*ate. (Inly ine()rpoi-att*d nnd(*r the laws of the 
Pnited Stat(‘s in resped to tlii^ I list rid of (’olunihia, l)rini;s 
this snit in its own ri.nht roid <>n its own behalf. 

2. The def(*ndaiits. ( ’iiiio II. Kiidolph, Janies P. (lyster 
and dhai'les Kclh'i- are eiiizeiis of the rnitcnl States and 
residents of the Pistrid of (‘olnniliia, and are sued as dom- 
inissioners of tin* Pisti'id of dolninbia, and the defendant 
tlie Pisti-id of dolinnbia is a innnic'ipal eorporation and is 
sued in its own ri.^ht. 

J. IlenUofore, to wit. on the 2Sth day of A])ril. IStKi, the 
PotonuK' Electric Pow(‘r (’onipany was incor])oraled under 
the laws of the Pistrict of (’olunibia under the provisions 
of an Act of (’on.uress entith.'d “An act to provide for the 
creation of corporations in tin* Pistrid of (’olunibia by i»en- 
eral law"* a])])foved May o, 187d, and anieiidnieiits thereto, 

to nianufactur(‘. biiv. sell and distribute (dectricitv and elec- 

• • 

trie ap])lian(M*s for any aii<t all purposes, and on the IJtli 
day of AuiiTist. PH)4, the ('oinpany hied a cerliheate with 
the Hocordei" of Peeds of the Pistrict of (V)lunibia reor- 
i»anizin,u' the said corporation undei* tin* |n‘ovisions 
2 of (‘ha}>ter IS of the (’ode of Paw of the District of 
("olunibia, and in it re-aflirnied the ol)je(*ts for which 
the (’oni])anv was formed, as stated in the oi*i.i»'inal iiu'or- 
poration act, and tlu* term and (*xistence to be ])erpetual. 
Various and sundry acts of Congress, and ])ermits from 
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llie (V)irmiis.sioii(‘rs oF tip* Dis-rict oi* (V)liiiii])ia in ])ursiiaiice 
tlioreoF, aiitliorizc*(l aial (‘]n])()W<*r(M! the said potoinae Klec- 
trie I^owei' (V>in|)aiiy to lay its conduits and strin.ii' its poles 
and wires, and attach lamps ther(‘to, aloiii^ dlie streets in 
the District of Doliimhia for the juirposes of ^^upplyiim’ elec¬ 
trical eneri^'v. I 

4. On to wit, March .‘h 1<S77, the ('oipuress;of th(‘ Ihiited 
States in an Act enlitk'd “An 7\ct for the support of tlie 
.U-overniiKuit oF the District oF Oolumhia For the liscal year 
endin.i;' June 30, 1878, and foi- other pur])os(L‘s” (10 Stats. 
300) directed: 

“That for the suppoid of the .government of tlie District 
of (h)lnmhia for the lis(‘al y(‘ar eiidin.it* June 30, 1878, there 
shall h(* l(‘\’ieil ’ u])on all other real and t)ersonal 

])roperty in said District, exceptin^^ only thei real and [)er- 
sonal j)roperty of the riiited States and that hereinafter 
stated, a tax of $1.50 on each $100. of the assessed value 
thereof.’^ | 

which said Act was amended ^Jarcli 3, 1883, \"ol. 1, Revised 
Statutes r. S. p. 413 and .\ui;-ust 14, 1804, 38 Stats, at Larife, 
p. 383. The last Acts althoui»h ameiidiHl froin tiiue to time 
in minor details now containin.u' and formin,^- the basis for 
the assesineiit and taxation of real estate,—rieadiiii;’ in part 
its follows:—that all rc'al proj»erty in the District of (fo- 
lumbia shall he assesses! in tlie name oF the owner thereof 
from actual view, and From the best sources of information, 
and the dimensions and value deteiTiiined as to eacli se})a- 
rate tract or lot of riad pia>perty, the i‘mi)rovelmenis thereon, 
if any, to lx* se])arately esliinaled. 

The defendants named hei'ein for tiu‘ iirst lime went 
through the form of assessing and levyin.g a tax (m plain¬ 
tiff’s poles, lamps, ('onduits and ox'erhead wires as such for 
the year ending »June 30, 1017, and for such )>eriod in the 
years 1018, 1010, 1030 and 1!)31. and :of advertising 
3 said j)roperty For taxes For saidi years 1017, 1018, 
1010, 1!)30 and 1031 inclusive, and amiountin.ii' in the 
a.g.gr(‘.gate to the sum of $113,73>8.53, aiul of ofiVu-ing said 
}'«roperty for sah‘, as will be stxm by reference to statement 
of taxes due the District of (’olumbia for saiil years, a coi)y 
of which is herewith liled mark(‘d “Rxliibit A'' and ])rayed 
to be taken and read as a part of this l)ill: tlie said <Iefend- 
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aiils i’iirllu‘1- \V('iil tlii'oiiii’h ll: ‘ form of assessing' and levy- 
iiii;* a tax on said ])i'o|)(‘i‘ty of ])laintiff above* d(‘sc‘i’ilK‘d for 
the years (‘lulini*’ Jnm* .‘50. 1022. and June ‘50, 102.‘5, amoniit- 
in.ii’ in tlu* a.i*:Lir(‘.iiat(‘ to tlu* snin of excluding;' 

penaltii's, copic's of which tax bills are h(‘r(‘with filed, 
marked “1‘hxhibit 1>" and “l^xhibit (\" and prayed to Ik* 
taken and read as a part of this bill. 

7). That each, e‘V(‘i*y and all of said ass(*snu*nts \V(*r(* h'vied 
and made notwithstandin.n’ tlu* jirovisions of tlu* .Vet of (’on- 
i»Tess a])])roved duly 1, 1002. entitled “An act makini;’ ap¬ 
propriations for the expenses of the District of Doluinliia 
and for otliei’ pui-poses." N’olnme .‘52 Stats, p. 010, jiara- 
graph 5, providini;' in part that (*ach (*lectric lii*htini;' com¬ 
pany throiiii’h its ])i-ope*r ol*(ic(*rs shall make afli<lavit to the 
board of jK*rsoiial-tax appraisers on or b(‘fore the 1st day 
of An.ii'iist in (‘acli year as to the amount of its i;ross earn- 
iiiiis foi* the pr(‘ce(linii- year e'lidin.i*' the .‘50th day of dime 
and shall ]>ay to tlie coll(‘ctor of taxes of the District of 
(V)luinbia on such j^i-oss earnini*s at the rati* of four per 
centum: said act further providinii' in addition thert‘to that 
the real estate owiukI by t'ach (‘lectric iiiihtin.ii’ company 
shall be tax(*d as othci- iH-al I'stale in said Disti'ict. 

That furth(*r iiotwithstandiii,:*' the payment of taxes on 
its liToss 1 ‘eceipts and ival estate as aforesaid, the said de¬ 
fendants have demanded of and from tlie plaintiff the above 
mentioned taxes'on its poles, lamps, conduits and overhead 
wires, and u])on n*fusal of plaintiff to pay tlu* taxes 
4 assessed on said ]K)Ies. lani|>s, conduits and ov(‘rhead 
wires fo]- the veai's ciulina' dune dO, 1017, to dune .‘50, 
1021, iiu'lusivi*. tin* said defeiuiant*^ advertised for sale the 
said ])oles. lamps, cmiduits and o\'ci‘head wires for tlie years 
1017 to 1021 inclusivi*, but there bein.n' no purchasi*i* tlie 
same w(*i*(* “bid in" at the i-espcctixi* sales of March 10, 
JOIS, March IS. 1010. March Ki. 1020, March 10. 1021, and 
March IS. 1022, bv tin* Distinct of (’olumbia, and bv i*ea- 
son wh(‘i’eof the same became and now constitute a cloud 
()!• lien upon tlu* pro]K*i‘ty of the plaintiff; that tlu* plain¬ 
tiff fuidh(*i‘nioi‘c is advised ami b(*li(‘Ves, ami th‘*refoi'c 
avers, that tin* def(‘ndants upon refusal of plaintiff to pay 
the said taxes on its poli*s, lamps, conduits and overh(*ad 
wires for the years endiiiii: dune .‘>0, 1022, and dune MO, 102.‘>, 
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will .i;’o tlii*on< 4 h llip forin of advoi’tisin.i;' tlie^ same* Tor sale, 
as it lias in tlie voars luo’eiiiberoi’L* slated, and tliei'eliv create 
and iin])Ose additional liens or clouds n})on ili(‘ ]>ro|;erty of 
the ])laintiff. 

G. That lh(‘ ])lainlilT is ad\’ised, hedieves; and tlierefore 
avers that said Act of (\)ne;r(‘ss approvi'c.l iMarcli M, 1877, 
and as suhsecjiuaitly amended, did not anlhoinze the levyini;’ 
of an assessnunit and tax ipion the ])oh‘s, l!am])s, eondnits 
and overhead wii-es of the jilaintiff, and that isaid hvu'i slat ion 
cannot be so constriK'd or int(*rpr(‘ted withon't enlari^-ing and 
extending- the operation of the sam(‘ so as {() (‘mbraee mat¬ 
ters not specitically enacted or intended by' ('oipyress, and 
that such assessments and taxes were levied without au¬ 
thority of law and are null and void, andUherefore con¬ 
stitute an attempt to take plaintiff's ]>ropefty without due 
process of law and without just compensation. 

7. That the iilaintiff is advised, b(‘]i(‘ves; and tlnn-efore 
avers that the defendants assumed the right to assess and 
tax as real estate tin* ])oles, lam])s conduits and o\’er]i(‘ad 
wires of tin* pilaintiff as aforesaid bc'caPtsei iocatc‘d in the 

public streets, avenues and highways, and (*ven if 

5 thev can be so constru(*d to bt* real (‘State thev hav(.‘ 

• • 

not been assessed as such, nor accorcling to tin* ])ro- 
visions of the said Act of ('ongress ap]trove(l Marcli d, 1877, 
and as subsequently amended, which expressly requires 
that in the case of I'eal estate it shall lx* assess(*d a.ceording 

j 

to the number of s([uai*es and lots therecd', or ])ai-ts of 
lots, an<l upon the numbei* of square or soiiertieial feet 
in eacli scpiare or lot, or jiarts Of a lot, aiid from actual 
view, and the value of all im])rovements thereon se])arately 
assessed, wluM-(‘as in tli(‘ c-ast* of assessml/iits and tax(*s 
levied as aforesaid the same have not be<‘h niad(‘ against 
any lot, s(iuare or pa reed of ground, but against th(‘ ])oles, 
lamjTs, conduits and overhead wiri's of the plaintili, and 
certain of which, to wit conduits, wei'e not susc(‘]>t!lih‘ to 
actual view. Thc‘ ])laintitf l*y rc'ason wheia-of is advised, 
believ(*s and tluM’c'forc* a\'ers that tlu‘ ass(‘ssm(‘nts iind taxes 
levied cm tin* prc'perty afort‘said arc* not valid as assess¬ 
ments on I’eal estate, bait on tlu' contrary, are null and void. 

8. The plaintitf avers that said poles, lani]l»s, c(»nduits and 
overhead wires, used in connection with the transmission 
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(list ion of (‘l“ct I'icily ('(oislit iit(‘ in tin* case' of a 
inibla* utility like tln‘ ])lainti!T a lai’y(‘ and inipoilant part 
o{ its ]>rop‘*i1y, and wliidi tin' j)lainlirr is ad\’is(‘d was foi* 
many y<'ai's d(‘(‘m(‘d, li‘(‘al(Mi and ladd ky tlio d(‘f(‘ndants 
iiTul(‘r tlio saiTit' laws now in foiVM* to conslilntt^ pci'sonal 
])T’op(n‘ty, and md diltoi'cnit I’l’om hoiloi's, 1ni‘1nn(*s and c)11um* 
similai- olcH-t ideal apparatus: tlie plaint iff is advis(*(l, Ix*- 
lic\'es and tli(*refore ax'ers tliat sik'Ii eonl(‘m])oran<*()ns coti- 
stiaietion placed l>y tin* defendants upon the pi’oxdsions and 
r(*<piii‘em(*nts of tin* Act ol' March ‘h ISTT, and as siihsc^- 
<pi(*ntly aiTn'inh'd, I'l'latinu' t(» tin* asses>m(*nt and taxation 
of iT*al (*stat(*. and adhen'd to foi* many \(*ars, should not 
hav(* l*e(‘n lat(*r disr(*yard(*d as ln*rein c(»mplain(*d of, Init 
should have Ix'ch followt‘d: that in said Act of .Inly 1, 1002 
(*lecti*ic liii-htiny com].);inies aix* s]x*('itical!y classi(i(xl and 
iH‘(|niiN'd to ]):Ty 4 ]x*r c(*ntiim ]x*r annum on their 
G li'ross (*arnInLi;-s. and in lien of ]x*rsonal taxes, and 
('oppress hy r(*ason lln*r(*of ('onld not have int(*nded 
to anthoi'i;:?* tin* .assessnn*nt and taxation of poles, lamps, 
conduits and ove]-lp*ad wires of li'^htini;’ compani(*s as real 
(‘stat(*, as tin* (*tr(*ci tl!er(*of wonh.l he t(') impose donhh* taxa¬ 
tion n])on electric liu-htim;- com]*anies, and tin^i’ehy produce 
an ine(jnalily which is so actnally and ])alpal)ly nnr(-*ason- 
ahle and ai’hitrary as to i-(*ndei* the ass(*ssm(*nts and taxes 
levied a.s afor**sai<l, null and void. 

th That hy reason ot’ tin* foi'e.e-oinii- lie]Ts and chnnls cast 
n])r)n the ])ro])(*rty of tin* plaintitT Ixx-ansc* of the wrone-- 
fnl and illeu’al assessm(*nts and taxes h‘vi(*d hy the d(‘f(‘nd- 
ants as aforesaid, and sales foi- nonpayment of the same, 
tlie plaintiff lias no ])lain, anle(iiiate oi* conpilete renn^dy at 
law. 

Wlierefoi-e, tin* ])r(*mises considei-ed, tin* plaintiff re- 
s])ectfiilly ])i'ays as follows: 

(1) That (hino II. i^Tdol]»h, dam<*s F. Oystc*!* and (diaries 
Kellei’, (Commissioner'^ of tin* Distinct of (k)lnmhia, and the 
District of (Cohimhia, a mnnici]»al corporation, lx* made 
parti(*s defendant ln*reto, sei-\n*d with pro*‘ess, and r(*(piired 
to answ(*r tin* (*xiu’enci('S of the hill. 

(2) That the Court, hy its (inal d<*cre(* in this cause*, may 
deteimiine and deidar'* lliat tin* said ass(*ssments :ind taxes 
levied on plaintiff's poh*s, lamiis, conduits and overhead 
wires, and sales for nonpayment thereof, were imposed and 
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made without warrant or authority of lawj, and arc and 
have been null and void ah uiltio. 

(3) That the defendants l)e decreed and recjuired to can¬ 
cel the said alle.^’ed assessments, tax(*s and tax sales against 
the said poles, lamps, conduits and overhead wires of the 
plaintiff, or otherwise as the same app(*ar on jhe tax I’ecords 
of the defendants, and that they ix* (nijoined; p<‘ndinii‘ these 
proceeding’s, and per])etually by final decree^ from setting 
up or claiming such taxes against said lamps, poles, con¬ 
duits and overhead wir(‘s of tlie plaintiff, or any |)art 

7 thereof, or othei’wise, and tlnu’eafter :from attempt¬ 
ing to collect said taxes, or any parit th(*r(‘of, and 
from referring to such assessments an<l ta.i'es in any tax 
certificate or certificates that may be hejN^alfter issued ])y 
them. ! 

(4) And that the })laintiiT may have such oilier and 
further relief in the ])remises as the natui’e oi* the case 
mav recpiire, and in e([uitv mav seem meet. ' 

POT()MA(^ KLEt^TKK; POWER COMPAXY, 
By WILLIAM F. ITAM, ! 

President '\ 

S. R. BOWEX, 

H. W. KELLY, 

Attonieifs fur Plaint Iff. I 

I 

Service of co])y of original bill of ])laintijr filed 'iKU’ein 
hereby acknowledged, and service of process as to Funo 
H. Rudolph, James F. (")ystei* and Fharhes Keller, Oonimis- 
sioners of the District of Folumbia, and the District of 
Columbia, a municipal corporation, herebv acce]>ted. 

F. H. STEPIIEXS, 

i 

Attorneij for said Defenda.iits and 

Corporation Connsid. 1). C. 

I 

District of Columbia, ss: i 

I, William F. ITam, on oath say that 1 am President, and 
the agent of the Potomac Electric Power Foiujiany, plain¬ 
tiff in the foregoing and annexed bill, wliosi.^ name I have 
in my said capacity subscribed theretiK that the allegations 
therein set forth as of personal knowledge Fire true, and 
those set forth upon information and belief I believe to be 

true. ' 

WILLIAM F. HAM. 
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Siil)s(*ril)(‘(l and 
A])ril, VJ'2:i 

I SEAL.] 


sworn 


to l)(‘i‘ort‘ ni(‘ this di-<l dav of 

. 1 . la. TlaXLV, 
Xnfdr/f rnhlic, I). (\ 


S 


laxnii'.iT A. 


SfdfctiK'i/f (if 'Id.rrs Pile iJir P/sfi'icf nf (\>lddihid fi’odi tJir 
Pnfodidc Klrcfnc Pnffd r (' odi > du.' /f fi >r fid' }'('drs 1917 to 
1921. Ii/chisirr. 


Lamjts, salo of March 19, 1918: 

All ot' tax for y^xir 1917 . 

Penal tv 107 ^ 

Advoi’tiscnunit . 


8247) 42 
24 54 
50 


Total amount. . . . . 

Poles, sale March Pd, 191S: 

All of tax of year 1917 
Ptnialty 10^'7 

.\dvoi-tisem(*nt. 

Total amount. 

(’ondnits, sah* M:irch V.K 1918: 

All of tax of year 191. 

Peiialty Vy/i 
Advertisement 

Total amount 

Overlnaid wires, sah‘ of March 

All of tax of yi'ar 191 < 

P(*nalty 10 

Advertisement . 


19, 1918: 


$270 

47 

$912 

55 

91 

26 


50 

$1,005 

41 


80 

850 

28 


50 


68 

$1,108 

92 

no 

89 


50 


Total amount 


:;^1,220 21 
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Poles, lamps, coipluils, o\'erliead wires, 
sale Mar. 18, 1919: 

7 I 

All of tax of year 1918 ' 

P(“nalty 10/^ . i . 

Advertisement. 


Total amount 


$19,1 .TP 70 
1,917) M7 
7)0 

$21,069 7)7 


9 lV)les, lamps, eondiiits, ^ overhead wires, 
sale Mar. 16, 1920: 

All of tax of year 1919.A $20,267) 66 

P(‘nalty 10% .j . . . 2,026 o7 

Adv(‘rtisement .i . . . 7)0 


Total amount 


$22,292 76 


Polos, lamps, conduits, vK: overhead wii-es, 
sale r^Iar. 19, 1921 : 


All of tax of yc'ar 192t) 

Penaltv 107^ . 

Advertisement . 


. , $21,371 30 
2,137 13 
7)0 


Total amount 


$23,7)08 93 


1 

Poles, ]am})s, conduits cV: Overhead Wires, 
sale Mar. 18, 1922: 

All of tax of year 1921. 

ITnally 1 O^l .!. . 

Advertisement.T 


$31,772 66 
3,177 27 
7)0 


Total amount 


$34,97)0 43 


All the foi'eu-oiny property was advertised fo]- taxes for 
the v(‘ars 1917 to 1921, inclusiv(\ and otTerhd for sale, hut 
th(‘re h(‘ine,’ ik* purchasc'rs, vas “l)id In", at th(‘ resnc^ctive 
sales, of .Maivh 19, 191S, MarOi 18, 1!09, .\'larch 16, 1!)20, 
.March 1921 and March 18, 11^22, hy tin* District of 

(\)luml)ia. ‘ 

J. T. PK'ilTV, 

Unoi)} 123), An'i'iU's Dirisio]?, 

Disfitirf Bu'ddUirj. 
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Exhibit B. 


BraJ Estate Taxes for the Year EioJiiifj June 30, 1922. 


I^iy to the Collector of Taxes, D. C. 
1922. Taxes Due May. 

Tax $1.S2 ])er $100 Assessed Value. 


1922. 


Name: Totomac Electric Ih)wer Company, Inc. 

Folio: 4/1S9. 

To the District of Columbia, Dr. 


Value ViiliU‘uf Totjil as- 

Stiuare. Lor. of laial. imi»i-ovi-ineiiTs. sessed value. 

]h)les, lam})s, conduits, 

etc. $1,975,700 $1,975,700 

To all of Tax 

To Penalty of — per cent . 

Advertisiim- . 


Amount 
of tax. 


$35,958 83 
$35,958 83 


Total. . 

Keceived }Kiyment. 

Collector, D. C. 
Bv-. 

Made hv-. 

* 

Compared by-. 
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11 Exhibit C. 

Real Esfafe Taxes for ihe Year Ending Jnne 30, 1923. 
Pav to the Collector of Taxes, D’, C. 


1923. Taxes Due First Half Xovernber, • 1922. 1923. 

Second Half Hay, 1923 ; 

Tax $1.30 per $100 Assessed vapie. 

Name: Potomac d: Electric Power Co., liic. 

14/199. ! 

To the District of Columbia, Dr. 


Vahu‘ ValiHMtf Tt^tal as- 

Square. Lot. of land. inqirovcinonr.^. sossed value. 

Poles, lamps, conduits, 

etc. . $3,147,434 $3,147,434 

To all of Tax.! . . 

To Penalty of — pin- cent. 

Advertisiim.i. . 


Amount 
of tax. 


$40,916 64 
$40,916. (i4 


Total 


Received payment. 


Hade bv G. L. S. 
Compared by F. 


Collector. D. C. 


P>v 
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M(dio]i to Dismiss Original Bill. 
Filed Sepiember 7, 1923). ; 


* 


Xow ('orne tlu' defendants, by tlivir counsel, in the tibove 
entitl(‘d cau.'>c and move tlie Court to disiniss the ori.u’inal 
bill herc'in, for that, I 

j 

1. There ai-e no matters and thing’s set forth in the said 
bill which entitled plaintiff to relief in a court of equity. 


! 
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2. The ix'los, lamps, coiuluils auad overhead wires meii- 
lioiied ill llie sai<l hill ot* eomplaiiit are pr()])er]y assessable 
to tlie t’llaiiilirf as i-cal estate. 

F. II. STFPIIEXS, 
Aftonirif for Dcfruflants. 

Stipulation. 

hailed October lb, 1926. 


* 




AVlier(‘as. the ])]aiiititT in the aliove entitled cause filed 
its original bill to cancel assessments for tax(‘s, and to set 
aside tax sales, and for other purposes, on A])ril 4th, 1923; 
and 

V/hereas, tlie ])laintiff tiled with its said ori,u,‘inal bill of 
comTiIaint Exhibits “A." “B" and “(V’ which said ex- 
liibits were the tax sales and bills covering* the years June 
bOtli, 1917 to dune 30th, 1923, inclusive: and 

Wli(‘reas. tax: bills liave been I'endered for the years end¬ 
ing duiu‘ 30th, 1924, dune 30th, 1923 and June 30th, 1926, 
inclusive, since the filing of the said oinginal bill of com- 
]jlaint, and it is the (U‘sire of the ])arties hereto to include 
in the subj(‘ct matter of the above* sadd suit tin* said tax 
bills ]-endei‘ed since the lilini** of said suit: 

It is, thei'efoi’e, stipulated and agreed, tins the 6th day 
of ()ctobei-, 1926, by and b(*tw(M*n the* })ai*ties hereto, througli 
their la^spective cf)nns(‘I of record, that the tax bills 
13 foi- the y(*a]'s ending June 30th, 1924, June 30th, 
l!t23 and June .‘iOth, 1926, shall be admitted in evi¬ 
dence and marked as })laintiff's Exhil)it “D,’’ the same 
as thoneh tln^y had l^een ineluded in a sup])lemental I'ill 
foi* saj<l purpose, and that the same shall be before* the 
(’ou!*t for adl intents ai]d pur])oses and subject to sucli dis¬ 
position as the*d^Mirt !na>' mala* upe>n the* <jU(‘stieuis I'aised 
in tin* e)i-igiual bill of coni])laint, aiiel the ])Icaelings lih'dt 
here‘in. 

Anel it is further stipulate'd by anel betwec*n the parties 
]iei*e*te), thi*e)Ugh their res])(*ctive ce)uns(;l e)f i‘ece')rel, that tin' 
said asse*ssinents ce)vei*ing the* y(*a]*s e*neling June 30th, 1917 
te) dune 301 h, 1926, l)e)th ine-lusive*, we*i-(* maeh* by the* 
Assesse)r e)f the District of Columbia upe)n information 



"EXHIBIT 

• D’ 


Real Estate Taxes 

' Auditor’s Coupon; 

Filed Oct l6 1926 


SECOND 


£kst Half 

1926 


P0T01LA.C ELECTRIC POT® CO 20/191 

i 

f 

TO THE DISTRICT OF COLUMBIAj DR. 


SQUARE 

LOT 

VALUE OF 
LAND 

VALUE OF 
IMPROVEMENT 

TOTAL‘ 

ASSESSED VALUE 

AMOUNT OH 

Tax 

POLES 

CONDUI 

LAUPS 

C ETC 


3663090 

3663090 

62272 3^- 


Second Half NES 

zieauESK 

31156 27 

Penalty 2 iDff P«r cent 

622 . 7-5 

Advertiaing 


TOTAL 

31759.00 


mx.nkn rjufFoto coup. ito. Tax $1.70 per $100 aaMsaed value. 


1925 

Real Estate Taxes for the Year Ending June 30, 


PAY TO THE COLLECTOR OF TAXES, D. C. 

FIRST HALF of tax payable in November 199^ one per cent penalty on the first day of 
Dcceml)er 19£I^ and a like penalty on the first day of each succeeding month. 
SECOND HALF payable in May 19^ one per cent penalty on the first day of 
June 192^ and a like penalty on the Hrst day of each sucoeieding month. 

lOflU TAYEC niTE HRST half NoTember isaf 
1923 lAACO l/ll£ SECOND HALF MAY 192^ 

Mr, P0T0]>tAC ELECTRIC POTTER CO 20/206 


SECOND 

itis^ 

Half 


TO THE DISTRICT OF COLUMBIAI DR. 


SQUARE 

LOT 

VALUE OP 
LAND 

VALUE OP 
IMPROVEMENT 

total! 

ASSESSED VALUE 

AMOUNT OF 
! TAX 

POLES L 
CONDUIT: 

Si 


3504523 


49063.32 

Received payment 

First Half MCA 

24531.66 

Penalty, 3 P**" 'cent 

735.95 

i 

1 

Advertising 


TOTAL -Fe 

27267.61 


•>LMAN FANPOLD COUP. LTO. Txx $1^ pw $100 Aasessod valuo. 



























Real Estate Taxes 

Auditor’s Coupon 

First Half 

1926 

POTOMAC ELECTRIC POWER CO 20/191 


TO THE DISTRICT OF COLUMBIA, DR. 


80 UARS 

LOT 

VALUE OP 
LAND 

VALUE OF 
IMPROVEMENT 

TOTAL 

ASSESSED VALUE 

AMOUNT OF 

TAX 

POLES LA] 

CONDUIT : 



3663090 

3663090 

62272 51 

i 

i 

i 

First Half NES 

m -56 27 

Penalty ^ 1^8 per cent 

2490.90 

Advertisiiis 


TOTAL 

33627.17 


«iLMAN rAwroLo COUP tm Tax $1.70 par $100 aaaessad value. 
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8M—10-15.2S 


19S**- 


R..26 


Ohjjbctor’s Offics, D. C 

.:.192...6. 

i 

Square.Lot..;. 


Assessed .. 


Arrears Book^ Folio. 

Sold to District op Golumbu 
Items for Sale: 


Tax for year ^ded June 80. 

Penalty .... 

Advertising .. 


Amount required to redeem. 


Keceived payment. 


Total amount of sale. 

‘to/b/3c3/2b 

Interest at 8% per annum firom date of sale 

to 7/31/26 

.. to date of redemption. 


» 40767 


5299 73^ 


46067 1 21 




a 




¥ 




/ I f L 


ColLeetor, D. C. 



Made by.Af.w, 

Compared Dy. 
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furnished him by the plaintiff in letters, a sample copy of 
one of such letters is attached hereto and asked to lu* made 
a part lieroof and marked as plaintiff’s Exhibit “]*]": that 
the assessments wore based solely on the y)lai;itiff's ])ro|)- 
erty ejiumerated in said letters; that there were no assess¬ 
ments made separately on the so-called easements in land; 
and no assessments were made on the so-called easements 
in land which were added to the assessmcJits made on 
plaintiff's property enurneratt'd in its saiddetlers to tlie 
said assessor. 

S. K. BOW EX,! 

H. W. KELLY, : 

AttoniPii>< for PlainfilT. 

F. H. STEPHEXS, 

KOBT. L. WILLIAYS, 
AttoniPijfi for \I)(‘fpiiihj_ut.<, 

(Here follows Exhi])it D, marked pages 14,: 15, and 16.) 
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“Exhibit E." 
Copy. 


Augiist lo, Ih'Jo. 


Mr. Wm. P. Kichards, 

Assessor D. C., j 

AVashington, D. C. ; 

I 

j 

Dear Sir: | 

Answering vour letter of June 15th, I'C.'l, asking infor- 
mation as to any increase made by onr (^:)min\ny from 
July 1st, 1922, to June oOth, 192J, to its Underground Con¬ 
duits, Poles hhxtures, Transmission Systdmi (). 11., Dis- 
tril)ution Systmn O. IL, and l^ine Transformers and de- 
\-iees, beg to state that we have just received tli*‘ said in¬ 
formation in this ofliet* and rei)Oi‘t sanu' as tijlows: 

Iron Incandescent })oles—none installed. ■ 

Incandescent lam])s—increase o96. 

Cost ])er lamp—$9.75. | 

Arc lamp ])oles—increase 4. ! 

Cost per pole—$30.00. ! 
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Arc lamps—increase 4. 

(’ost per lamp—$22.40. 

(V)iuliiit—20.70!^ miles. 

(’osi ])er mile—$0.1M4.SS. 
Ovei-head wire—142.010 miles. 

Cost per mile—$1()0.40. 
'Woovleii ]u)lt‘S—:*27). 

('ost j)e]- ])ole—$10.17. 

Iron ])()les—1. 

(’ost ]>er ]H)le—$ 18 . 0 ^. 


4'liis informal ion is fnimislu'd as a fa\'or to yon. and witli- 
(nit admitlinc,- any liaOilily to ])ay any ta.\ as a result of 
assessimml Oasod thereon. O/his ('oni]>any fnrtlu'r tak<‘s 
the ])ositio]i that lh(‘ P. (\ has no lacht lo lex'y any assess¬ 
ment on poles, lam])s. conduils and oveiliead wires, all as 
set forth in hill ]-ecently filed a.u’ainst the I). ( \ now p-mdin;;* 
in th(‘ eenrts. 


Verv trnlv vonrs. 

• • • 


Assf. S^'C.-Trr,i<. 
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of f].‘p Court, 
Filed Decemher 10, 1926. 




Fill to ha\’e deelared unlawful and void certain assess- 
Trucits an<l ta.ves le\ied on the •'hiintiff's ]V)les, wires, con¬ 
duits and lamps, and tiio sales Tiiade for non])ayment ther(‘- 
of. etc. Heard (ui the defendants' molion that the bill he 
dismissed. 

O’he (juesti^ui is whether tlie poles, conduits, wires and 
lann.'S of tl.x* plaintiff ar(* i-eal (‘state for ])ur])oses of taxa¬ 
tion. h is insisted hy th(‘ defendants that they are, hy the 
I'laintiff that th(‘\' are not. In themselves they are, of 
eours(*. persona! ]»!'(?perty, and not I'eal estate. As ex- 

r)!ain(*d to tlie couiM hv defem lants' eouiisi*!, and shown hv 

• • • 

t!i(' stinulation tiled in the (aasen the\' ar(‘ ass(*ssed at their 
actual cost as artiehe< of ])(*rs(Mial pro])(‘rty, nothin,i;* l)ein.n,‘ 
a.dd(‘d to that \-aiu(‘ hy i-e:ison of th(‘ir h(‘ine.' annexcvl to 
th<‘ ea.rth, no]* hy reason of thi' ])laintiff*s ri.e,’ht to have them 
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annexed to the earth and remain so annexed under cer¬ 
tain restrictions and conditions. The ri^^lit to have them 
so annexed and to have them remain so annexed under cer¬ 
tain conditions has been declared to be a property ri<>-ht, 
valuable and taxable. Owensboro v. Cumberland Tele- 
y)hone Company, 230 S. 58, 65: City of Louisville v. 
Cumberland Telephone Co., 224 V. S. 649. But that riyh.t 

is not what is beinii' taxed here, either directlv or indirecllv. 

' • • 

The theory of tlie def(*ndants is that these articles of per¬ 
sonal property have been transformed into Teal estate be¬ 
cause they have been annexed to the soil in such wise as to 
make them a part thereof; the poles have bj:‘en planted in 
the earth, the conduits have been laid under the surface 
of the earth, and the wires and lamps are connected with 
the poles and conduits so as to be used only in connection 
therewith, althou.u'h, of course, they might be removed and 


used elsewhere. They are, therefore, it is argued, real 
estate, and taxable as real estate, exactly as a house 
19 would be, if it were bnilt upon the land of another 
under a contract with tlie owner of the land entitling* 
the builder to erect, maintain and remove it. Tn such 
case the land is taxable to the owner of the land, the biiihi- 
ing' to the owner of the building*. San Francisco v. ^FeCinn, 
76 Cal. 110. So, in R. R. and Bridge Co.lv. District of 
Columbia, 1 ^Fackey, 217, it was held that a ])ridg*e rest¬ 
ing* upon stone piers located on |)ublic ])ro])erty was taxa¬ 
ble to the owner of the bridge as r('al estate. It is im¬ 
material, say the defendants, whetlier the articles so an¬ 
nexed ar(‘ annexed to one's own land or to the land of an¬ 
other: and whethei* such ‘'other" bo a i)riyate person or 
the public. ])rovided there is a legal right tP annex them: 
whether they become a |■)al*t of the ]*eal estate;de]'>ends uj>on 
the manner in which they are annexed. Tn tlie ])resent 
case, it is said, the articles are annexed in such a manner 
as to make them in jioint of fact a part of the land, and they 
are annexed for the ])ur-i)ose of being usedj there perma- 
nentlv unless r('i>lac(Hl, rerniired, or moved about to a(‘com- 
modate the publi(‘ interest. Ac('ordiiigly, ga^ pipes buried, 
under a public street have been held to be tiixable as real 
estate. ih*ovidence (las (k). v. 'riiurber, 2 R. I.,^ 15. So 
have the main ])i])es of a water comi^any'. k\illard v. 
Pike, 59 W. 202. Cases which may seem contrary to the 
foregoing y^riuciples are oiten ex]')lainable, the deteiidants 
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say, witliont any i-oal iiit’i-iiim'nn-iit of tliost? ])riiieiples. 
For oxani]>]r, Xr\v])()]l [llnininatiii.u,' (‘o. v. Tax Assessors 
of Xe\\])(>rt. IX I. (>Xl\ wliich liolds that |)oles ami wires 
ill tin* piihlic' sl]'(*ei ari' ixn'soiia! proju'rly, does so ni'ioii 
!lie .ea’onnd that thr owiior of tlu' poh's and wires had wliat 
the eoiirt considorecl a ineri' iN'X'orahh' Tn'inise to maintain 
them, and n<»t, as Ix're, a pesitivt' pro’perty riii'ht reeoemized 
>'y th.e hi.u'lu'st court as a laxah](‘ pi-opei-ty ri^'ht, not re- 
vocalhe at will, hut only for eraxa* le^u'al rc'asons. Others 
amouy cas(*s s(‘(*mineiy ni ar(‘ to l)(‘ explaineil hy peeU' 
liai' statute's, as Shelhyvilh' late., Oo. v. l\‘0])l(‘, 140 
liU HI. 04.”). ’ Still otln'rs, they say, have ])e(‘n critieized 
in tlieir own jurisdiction l»y otlic'r cases, and are of 
(huihtful authority; >iich as Ih'oph' \-. Foard of Assessors, 
d!) X. Y. 81. 

The ])lainti!f, on the.other hand, draws attention to llie 
sy)ecitic rcipiirements of the aet under wliich the defend¬ 
ants are attennptine: te> tax said ])ro])erty as real estate, an 
act wiiichi stands siihstanlially as it was lirst passed, in 
ls:)4, i!s St at. at Lai'e’e', d. *JS2. I'v its terms all ‘‘real 

^ A • 

estate'*' in the ])isi!ae*t of ('olumhia was to he assessed in 
the name' e*f ihe* e)wne'r, fre)ni ae'tual view ami the best 
soui‘ce‘s ()}' informaliein, ami ihe elimeiisions ami x'aliie de- 
termim'd as tee e*ac]i separate tract eu- l()t, tlu' improx'ements 
tliereoii. if any, hciiiu' estimate'd separate'ly. Such repuii'e- 
meiits, it is ar.e’iieel, ai’e' inapplicahlc to j)ole*s, eomluits, 
wii'e'S and lamps. e\-(‘n if the'y are* ce)nne'cted with the earth 
as d('scrihe*d. and i!' ajiplicahh' the*y liax'e not hi'eii eom|)lied 
witli. A suiestitute^ fe)r elii-i'ct taxe's upeeii such })re)p(‘rty, 
the jilaiiiiiff ceuitcmis, xvas pi-e)x ideel hy (\>n,e-r(‘ss xvheii, in 
11)0:!, !»>■ .d'J Stats, at J>ar,i;e‘, Oil), pai-ae,raph it reepiirc'd 
ilmt the* piaintiff she'iihi make* in (*ach veai‘ a sxvorn re- 
turn of its ,are>ss e-arnin.es, ami pay a tax of fe>ui' })er e('ntum 
tiiere'em. ii' the* ])e)les, ceemluits. x\ire*s ami lamps arc* to he 
asse>se*d uneie*r lh(' l’orme*r ol’ the*se* ixve) ae*ts, it is su,e',e,'c*sted 
hv the* plaintiff, the*\' ceudel e)nlx' lx* ti‘eate*el aial classc'd as 
irnj)re;\enH*nts upon the* ie*al e*>tate*, and it is as “irnprove- 
me*nts" that the*y ai’e* assc'sse*d; hill iipein xvhat I'eal c'slale 
('an the*y he saiel te) ’oe* iTnpre)X’e*nie*nts.' The assessment 
dc'sm'iiates ne) le)ts. h'he*y are* in lact le)cate*el in the* streets 
ami puhlic placets, tlu* lilh* te) xvliich is in the I nite'd State's. 
Tile' plaintiff is ne)t thc' eiwm*!- e)f tlie'se parcels of i*eal 
estate* if such tlu*y may he (‘ailed. The plaintill has no 
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owii(‘i-slii]) How IIkmi can Hip ])]aiii1irr ho said to 

lia\'(‘ ini))i-o\'('(l ils I'oai ostah*, an'roly hy iisiny tlio streets 
as a eonveaioiit ])]a.oo to sol its |)()h*s and hyv its eoiulnits 
and sti'inu’ its win's.^ A\’li<-n land is impivnanl l)y strne- 
tni’os tiie land itsoll' is, in (‘o]it(‘ni])lalion of law, the 

21 ])ian('i])al tliiny, o\'on tlioneli tin* stiMiottire h(* of more 
value than th(‘ land. TIk' land itself is th(‘ ])rinei])al 

tiling, and of ;L>:i-(‘at(n' diynity. lint in t]i(‘|eas(‘ of ])oles, 
'•ondnits, (d('., tin* sti'netnr(‘s themsoh'rs are tln^ ])rin('i|)al 
Hiin^'s, and 1h(‘ nse of tlu' land is a nnn-t' ineildent, althoiii*-]i 
a eonveiiieiit and ])erhai)s inn-ossai'y inoidolit to theii* ef- 
teeicnit use. An (.‘h*f‘trie lieht ]»()h‘ oi* eondnit cannot hv 
any ])ro]X‘r nse of th(‘ tei-in, it is maintained hy the iplain- 
titf, he said to he an impro'/onnnit upon tip* street: sucdi 
could not ha\’e hetm tin* int<‘nt of ila* leyislaitnri* in ils use 
of the word im])rovem(‘nts. .Mo]'eovor, the* d(‘fendants 
themselves do not luuhn-takc* to assess as vci\\ (*state the 
ri<>‘ht of the ])laintiiT, wha.tevei- it may Im* (-ailed, to place 
’.ts poh's and condnits in the st!-e('ts. They (T) not ])retend 
to tax the (‘asennnit, if thert* lx* oin*. 'idiey luerely attem])t 
to treat tin* poles and (-ondnits as m<*tamorpl;ios.*d into real 
estate hy virtue of tln-ir atiaelnrn*nt to the koil, wh.ich he- 
lony,'s to tin* lhiit(‘d States, .-Jiid this m'*i-el;y h(-cause the 
United States has elv(*n it a lim!t(*d and (-otnlilioiial riy:ht 
to make such a list* of its soil. If Uonui-esS had ir.tended 
such a result, would it not ha.”*' ,'xpi-.‘ss(*d tl'n* int(*ntion in 
unamhia'inuH and apt woihIs; ()n tin* othef' h.and, hy the 
(*nactm(*nt of 22 Stats, at L:ire:(‘, i! h:’.s im])o.s«*d laree t:ix 
upon i^-ross (*arnine-s ap]):nently tor tin* V('ry ])nr]H)se of 
(*o\’(*riny such iti'ins of pi^opt-rts’ :is tin* defeinhants a.ri* now 
se(*kina' to tax as 1 -i‘al ('state, liitlei-d it wasinot until ltd? 
that any att(‘m])t wa.s ma(h' te tax tiiis ])roju*rty: and al- 
thoui;'h, as tin* d(*f»'nd:ints 1rn!>' say, tin* omission to tax it 
coid’c'i'i'ed no I'iyht upon jin* ])l::inti!T to hax'ei it ri'inain un¬ 
taxed if it was ('h'arly m.-nh* laxah-h*. ( Ih K.ick iliadye Uo. 
V. District of Uoliniihia, 1 .M;n-key, 217, 22S,'j yc\ th.is Ionic 
omission is siicniticant :is showlny wliad the natni*al and 
])roper construction of tin* statnt(‘ was and i.s. It is a (* 011 - 
temporaiieous construction of yi'eat ])(‘rsnas!V(*ness and no 
doiiht was n'hu'd u]>on hy Uonipa'ss in ])assi:ne: the Act of 
1902 h(*foi'(‘ cit(*d. Hut fniUiermoia*,; it is argued, 

22 the very fact that the statute* la'lie'd u];)on hy the de¬ 
fendants is so doiihtfnl in meaning as to have led the 
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iRxiii;;' .-iTitlioriti(‘s for many years to tr(‘at tliis ])r()])erty as 
not lieiim' 'vitliin its terms and so aml)i,i;-nons as to mak(‘ it 
.-til! a math']* of donl)t n])on tli<‘ (h'finulants' own ])i*esc*nta- 
tion, is ('nonyli to sliow that tli(‘ ta:\(*s eaiinot stand; for 
]n*o|M‘i‘i\* eamiot i»e ta.xcnl e.\ee])t n])on a ('l(‘ar and po.sitive 
declaration of tin* leuislativ(‘ will. S])r(‘ck!es Siiii,*ar Re- 
rminy* ('o. v. .\Kdadn, Id- V. S. dd7: W S. v. Isham, S4 I'. S. 
•dMi: I'iidman v. .Mai'tinez, ISl U. S. a"?. 

I kissing' to a i*(‘vi(*w of cases mor(‘ oi* less like this in othei* 
jn]*isdietions, the ]>laintiff cites li(‘adlield 4\*1. ♦S: Tel, Co. 
V. (’yr (‘t al.. do .M(‘. *JS7, which held that the ])oles, wir(‘S and 
lines of a t«*!(‘phon(‘ <'Oinpany werc^ le.ually sold under execu¬ 
tion as j>ei*st)nal p]*operty, and mi.e,hl he i*enioved l)y the ])ur- 
eliasers. alt lion,i;h the line luul been ere(*ted with tlie ])erniis- 
sion of the ninnieipal oftieers, nndm* an aet of the le.uisla- 
tni*e. The C(»nrt based its dec-ision.v upon th(‘ iirounds, first, 
that there was no intention on the pai’t of the company to 
<han,t:(‘ the ai’ticles to real estate; second, tliat, althoui’li 
iiriiily anin‘\(‘d, they mi.ii’lit be* removed without injury to 
the land and imed eisewlu‘re: third, that. alt]ioui>h the line 
was ei*eet(Ml in the public thorouii'hfares, the title to the 
thoroueiifai’es i*eniained in the owner of the adjoinin.i>' Ian.] 
subject only to the public use; f»»ui*th, that the ri,;*’ht ii'iven 
to the company to us(* the thoroun-hfai’es was subject to con- 
ti*ol and alt*‘i*ation by tin* juiblir authorities an<l mii^ht l)e 
terniinated at any time; and thend'orcR tifth, that the com¬ 
pany had ]io sib'li interc'st in the soil as that the annexation 
of its ]>ersoii;d }>i*u}><n*ty to the hind would make such per¬ 
sonal ]»ropei*ty real estate. It will be oliserved that there 
lire two jjoints of dilfereiice biUween th(‘ facts of this case 
and the facts of tin* instant case; lii’st in respect to the title 
to the soil, which in the <-ity of Washin^i.'ton is in tin? United 
States, and second in res|»(M't to tlu* ]*evocal>ility of the rl^ht 
.ai'antinl to the com])any. Tin* law of this jurisdic- 
ifl tion seinns to reco.unize a I'i.iiht of a more permanent 
nature than that recognized by the }»Iain(? court. In 
Xewpoi't I lluminatin.a* (’o. v. 'fax Assessoi's of Newport, 19 
It. 1. tin* ])oh*s and wires of the company had been 

taxed as real estate and tin* ])lalntiff sonn'-ht to recovi*!* the 
tax it had pal<l. on tlie ci’ound that tin* p(*h‘S and wires 
wej'e personal i)i*o])<‘rty and not taxabh* as r(*al (*state; and 
such was the conclusion reached by the court, and reached 
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wiili avow(‘(l as llie result oT tlicir cleclsloii, 

this })i'()])(.*rlV (‘S('a])(*(l taxation altoi^'ether. i'I’Ik' e’roiiiids 
oi' the (l(*eisi()ii ai'e inneh the sa.pie as i;i llih .Maiiu* case 
aIrcRuly stated. 

Ill a iiuniher oi' the* cases the* court was called n|)oii to 
construe statutes so unlike onr own that Idth* In*!]) can 
he I'-athered tlun’erroin. It is cla.inied, howeivi*!*, that the 
principles ^en(*rally recoj^nized aiul ap])lied lare* the iii’in- 
cipl(*s here* relied n])on ]iy the ]>laintitT, viz., that such 
arti(‘l(‘S do not hc'come rc'al (‘state merely l)(‘ciuise‘ th(*y are 
aiinex(*d to the soil to t'ac'ilitatc* thc'ir use, d*ven thoua'h 
such annexation he made rie-h.trullv hv virtue (d' such a 
legislative permission a,s lias i;e(*n given here.' 

Assuming- that (.'ongress migiit, it* it chose, |)ro\ide lor 
the taxation of this })ro])erty as real estate, oU as ])ersonal 
{)ro])erty. Tin* (jU(*stion is, has it clearly a.n|d ])ialniy d'*- 
clarc'd that it shall he taxed a.s read (‘statf*.' 

The foregoing is heli<*\<*d lo lx* a fail* r<‘-statc'P.n*!!! ol' llu' 
position and argument of tie* r(*s]»ective ttarlios. 'ITie con¬ 
clusion reached h\' this court is that thc‘re liasihe-.m no c-lear 
indication of the Ic‘gislati\'e will tlmt tin* a.riiclcs in <jues- 
tion should he taxed as n*ai estate at ail. and (-ertainly 

none that thev should In* haxc-d at their c(>st i])ricc* nnu'elv 

liecause thev have ht'eii annexed to tine soil of illn* highwavs 

« • 

in the manner shown, under tin* ]-);*rmission i granted and 
for the* ])uri)oses ag-rt*('d. ddn* motioii tio dismiss the 
l)ill will llierefore he* ovei-ruled. i 

WKXDKLL P. STAPFOKO. 

\ 

Final Jh'rrr<\ \ 

Filed PecemlK*r Id, Iddh. ! 


This cause' c/ame on to la* heard <>u t'etoluT t*, pt’Jt), u'pon 
the ])laintilT's hill of ('(un])laini :uni as auimided a.s to 
certain ])arti(‘s dcfenchiuts, suhst itu.t inn: Prtv thr L. Dough- 
ertv and J. Franklin Ih*!) in th-* i)lac(‘ aoid shhid ol James 
F. ()vst('r and (fharles l\elh‘r, and whost* a])|:>eacanee was 
entered herein at said lif'ariug; d*‘fc*ndanis’ motion t'> dis¬ 
miss; the stipulations and exhihits tiled herein; and argu- 
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iiicni ol' (‘<)niis(‘l: mid nil ol’ wliicli wns inatnrclv ('onsidvro;! 
ns Well ns l)ri(*fs t!u‘r(‘nrt(*r t'liniislu'd hv counsel; mid it 
n.])])(*m‘Iii,u’ 1o tlu‘ (’oiirl tlinl tlu‘ ])ol(‘s, lmn])s, ('onduils mid 
()\'crlu*nd wires eoiuplniiied ot nri* not rtnd ])ro|)i‘rty uikUu* 
llie ]irovisioiis ol' tlie Stnliiti*, mid not ('oiilinnplnted t!i(‘rel>y, 
mid tlinl tlier(‘ lins becni no el(*nr indi('ntion of tli(‘ ley,-isln- 
ti\’e w'ili liinl llie smd ni’ti('les should lx* Inxed ns r(*nl (‘stnt(*, 
mid eerlniiily non(‘ tlinl they should Ik* tnxc'd nt th(‘ir cost 
lO'iee merely lH‘eniise th(*y hn\’e l)et*n niinexed to tin* soil 
of tin* hiyhwny in the mmiiier shown from the said ]ih‘nd- 
in^s, St I])nlntions mid tin* r(*(*ord h(‘rein, mid that tin* nssess- 
rm‘nts and taxes levied thert‘for- eoiistitnte, erenti* and im¬ 
pose li(*ns, or elonds, n].)oii tin* ])f()])(;*rty of the ])laintilV mid 
should he mmnlled ;ind eaiic(*lled, it is this loth day of 
l^ecemhor. Ih2h: 

Adjndui'd. (n’d(‘red and deer(‘ed that the said motion to 
dismiss 1)(* and the same is hereby overruled; 

Aiul it further ai>|»eariny: to tin* (.'onrt that tin* ];arties 
hereto hav(* tiled certain st i]»nlation- and exhibits herein, 
and hav(* submitted for the hnal determination of the ('onrt 
all tin* (jiU'Stions at issue, upon consideration whereof 
‘2~> ;uid the record in this case*, it is further 

Adjudiied. ordered and decrc*(‘d that tin* said jis- 
sessmeiits and taxes levied on jilaintiff’s ]>oles, lamps, co!i- 
dnits and overhead wires complain(‘d of and the sales for 
lion-]);iyment thereof, be and tin* smm* ar(* h(*reby deelared 
to have b(*(*n im])osed and mad<* without warrant or ;ut- 
thority of law, and art* hereby annulled, ean(*elled and (h*- 
clare<l void ab initio; and it is furth(*r 

Ad.indu(*d, order(*d and decre(*tl that the def<*ndants c:in- 
e(*l saitl alh'Li'ed assessm(*nts for tin* years complaine*d of, 
to wit, ltd 7 to both inclusive, and taxes l(*\'ied th(‘reon, 

and tax sah‘s made ag'ainst tin* said ])oles, lamps, conduits 
and ov(*rhead wii'(*s of the ))laintiff for the non-payment 
lh(*r(*o)'. as tin* same .a])pear upon the tax records of the 
d(*feiidants. all of which now constitute a cloud U])on iplain- 
titf’s ])ro])t*rty, and that they, tin* said def(*ndants, lx* ].)(*r- 
)K*tually <*njoined from colh‘ctliiu-, seltiuy,- mp or claiming 
said taxes anainst said ])oles, lamps, conduits and ovi*rhead 
wii'(*s oj‘ the plaintiff, or any jiart ther(*of, oi* ayainst the 
])i*(>perty of the plaintifl* on acc'ount th(*]'(*of, and from re¬ 
ferring- to said assessments, taxes and tax sales in any tax 
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cortor c('rtifica'u'Sj that may lx; liuroalftor issued ])y 
them. i 

WP:XDELL P. STAFFORD, 

i Justice. 

Xow come tlie defendants, in open Oourt, and note an ap- 
]jeal to tile (Vnii 1 of A))])eaiN from tliis Deci-ec*. 

AdLXDFLL P. STAFFORD, 

Justice. 

Xo olijection as to form. 

f’ n. STFPIIFXS, ! 

RODT. L. IVIIJAAMS, ! 

At tonic fjs for DcjioLd ants. \ 


2G 


Assifiiniiciii of Errors. 
Filed Deeemher 24 , 1 d 2 f). 


1. Tin* (\)urt (‘ri'(*d in ovmnaiiiim’ defendants* motion to 
dismiss jihiintiff's 1)111. 

2. 4'lie Oourt erreii in annniiine', eancellinif' and (U'clarin;:^ 

\'oid ah initio llu' a.ssi'ssments levied on j)lainti!T's ])oles, 
lamps, coiidrdls, and o'-eri.eml wires as real; estate for tlie 
Years 11)17 to in2f), inchisixa*. i 

• I 

2>. Tin* (’ourt t'rreil in di'crin'inu- caneellation of the sev¬ 
eral tax sales of the ])oles, latnps, ('ondnits,i and overhead 
wires of tlu' ^plaintiff made f'V ;he def^nilaiiits f(»r failui'e 
of the plaintiff to laiy riie several assessnumfs on the piain- 
tilf‘s ])ole>, himps. c-ondait.'', a.nd o\'eriiead ;wires for the 
years 11)17 to 192(1, inclusive. 

4. The ('(.‘url eri‘e«l in |>ej‘])etual!y enjojinini;' the de¬ 
fendants from collectiiiv, xdtim;; up, or claiiniiijr said taxes 
a^^’ainst the poh's, lamps, coiiduits, and ov(‘i|head wires ol* 
th(‘ ])laintiff, and fi‘em refei*rinu- to said assessments, taxes, 
a?id tax sah‘s in any tax certilicat(‘ oi* ('(U'tilP'ates that 
may luu'eafUn* he issued hy the deumdants. ; 

7), 'rhc‘ Oourt ei‘red in lUiterinu' a decree for the plaintiff. 

F. il. STFPIIFXS, 

ROPFRT F. WILLIAMS, 

Attorueifs f(jrJ)ef e lift ants. 
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S(‘rvi('c of CO])}' of for(\i;()iiiii- (o'sio-uatioii of assi,';iimeiit 
of errors is hereby aekiiowle(.li;e(l this ‘24th day of Decem- 
l)er, lh2(5. 

S. K. BOWEX, 

II. W. KELLY, 

Attonie/js for Plaii/liff. 
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l)('sirfiiafloll of Record. 


Filed December 24, 1926. 


9'lie defendants hereby desii»-nate the followiiii;- papi^rs 
as tlu' I'eeord on appeal in the above-entitled cause: 

L Bill of Com])laint. 

2. Motion to dismiss. 

M. Stipulation. 

4. Exhibits. 

7). Decree of Fourt with notation of appeal. 

6. Assi^-nment of errors. 

7. This designation. 

F. 11. STEPIIEXS, 

KOBEBT L. WILLIAMS, 

Afforucjfs for Defeuddnts. 


Sei'viee of copy of foregoing designation of I'ecord is 
herebv acknowledged this 24th dav of D(;cember, 1926. 


S. K. BOW EX, 

II. AV. KELLY, 

At (onieijx for IH ant tiff. 


2S Su])reme Fourt of the District of (k)lumbia. 

Exited States of America, 

District of Dotttnil/ia, ss: 


1, Fi’ank E. (hinningham, (’lerk of the Sni)r(‘m(‘ Foiirt 
of the Distl'ict of Folurnbia, hereby certify the for(‘going 
pages nnmb(‘red from 1 to 27, l)()tli in(‘liisi\T‘, to be* a true 
and corj'ect ti'ansci‘i])t of the rc'cord, ac'coj'ding to directions 
of counsel herein tiled, copy of which is made })art of this 
transcript, in'cause Xo. 4117)6 in E(piity, wherein Potomac 
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Electric Power Company, a body corporate, is Plaintiff 
and Cuno IT. Rudolph, et al. Commissioners of the District 
of Columbia, and the District of Coli\mbia, a municipal 
corpoi'ation, ai*e Defendants, as the same ;remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of March, 1927. | 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

' Clerk, 

By CHAS. B. COFLIN, ^ 

Asst Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4583. Cuno H. Rudolph, James F. Oyster, and Charles 
Keller, Commissioners &c., et ah, appellants, vs. Potomac 
Electric Power (^ompany, a body corporate, i (^urt of Ap¬ 
peals, District of Columbia. Filed Mar. 28,; 1927. Henry 
W. Hodges, clerk. 
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Addition to Record per Stipulation of Counsel 


Court of Appeals of the District of Columbia 

APRIL TERM, 1927. 


No. 4583. 


CUXO II. RUDOLPH, 
CHAKLKS KLLLLK, 


JA:\rES F. OYSTER, 
(X)ALMISSIOXERS OF 


AXD 

THE 


DISTRICT OF COLUMBIA, ET AL., ARPELLAXTS, 


vs, 

\ 

POTOMAC ELECTRIC POWER COMPAXY, A BODY 

CORPORATE. 


FILED SEPTEMBER 21, 1927. 


Ill the Court of Appeals of the District of Columbia, 

January Term, 1927. 

Xo. 4583. 


CuNO H. RmoLPii, Jamks F. Oystku, and Chahlks Keller, 
Commissioners of tin* District of Columbia, and The Dis¬ 
trict of Columliia, a Municipal Corporation, Appellants, 


vs. 


PoTOi^iAC Electric Power Com cany, a Body; 


Corporate. 


Stipulation as to Eularplng the lirconl. 

It is sti])ulated by counsel for the respectiveiparties in the 
above entitled cause that the exhibits hereto annexed, which 
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wore introclncod as typical of otlcM- permits issued, shall he 
made a ])art of the record and ])rinted in the said cause, 
same haviiii>- been omitted inadvertently when the record 
was ])r(‘|)ared. 

September 21, 1927. 

WM.W. BRIDE, 

ROBT. L. WILLIAMS, 
Afforneifs for Appellants. 

S. R. BOWEX, 

H. W. KELLY, 

Attorneys for Appellee. 

Plaintiff's Exhibit Xo. 1. 

Foim 711—E. D. 4-10-25-26. R. 3913-26. 


Do not cut or injure shade trees, or pile earth or other 
material within three feet of street trees. 

(Excavation Permit—General) 

Xo. 211 Engineer Department, District of Columbia. 

Book Xo. 72 208,188 Ed. 356,341 P. E. P. 

Washini>*ton, D. C., September 20th, 1926. 

Permission is hereby <>:iven to Potomac Electric Power 
(V)m})any to make tlie necessary excavation for the purpose 
e4‘ erectini>- 4 ])oles and i-enewini** and relocating;- one pole 
on Military Road, East of Broad Ilranch Road, X. AV., and 
string- wires on same and on existini;- poles to connect 3223 
Military Road, X. 5V. 

This thermit is sul)je(*t to all ('onditions of your Applica¬ 
tion dated Sept(‘mber 14, 1926. 

Job O. K. Sep. 29, 1926. 

The ('omptiny acce])tini;- this permit ai>-rees to remove its 
])oles and ])lac(* its wires und(‘re,'round any time after June 
30th, 1927 wluni ordei-ed to do so by the Commissioners of 
the Disti'ict of Columbia. 

The Conditions of This Permit are as Follows: 

That the laws and re.^nlations of the District of Columbia, 
g-overning- excavations in any ])ublic space be complied with; 


o 

o 


tl'.at t]iis poi’iriit 1)(‘ kapt on flit* i>'youii(] tin* work i< k'‘- 

(lono, and exliiliitcd wlionevor callod Tor ];y tin' r.r 

otliei’ p(‘rson or pei'sons liavinc; aiilhority ito ox-inino i.io 
sam(*: tk.at no authorized iind(*rt>:round const ruction 1)(‘ in¬ 
jured or interlored vrilii ;t]iat no iin])roved ])afsa‘nicnt ^indl ho 
disturbed, until a de])osii slndi ha-‘o ]>con 7nnde to cover 1:e‘ 
cost ot* rc'paii’ii'^ the sanu': tliat all ]5ori!ons oi' tl'e street 
(‘Xcavat(*d nin-t he put iij as ;^ood co-idition as h(o'or(‘ tlie 
excavation wa.s made, a.nd all materirds or rnhlas]: cioaacd 
off immediately upon tlie compl(*iion of the|work: that tlie 
trench must he filled u]), tiio]-ou:>'hly ])uddled aiid ramuKHl 
within forty-eie-ht (4S) hours aftei* makin.<>-, tlie coniKohion 
or repaii’s, and all ruhhisli ivanoved witlilp tlie time d(*s- 
ie'uated for the comphhion of the* work, aflei: whi"h the^ r)er- 
mit will h(‘com(‘ \'oid and of Uf) effe'ct: tlial dufir.u- the* execu¬ 
tion of the work the trench he secui'ely coveiaal or enclosed 
fi'om sunset to sunrise, and ii.e'ht('d rial him])s so phnc(‘d 
after dark as to ])revent ac'cidents to persons oi* anima.ls 
])assin_<>* alon.e- tin' street. 

As a condition |)r('c(‘d<‘nt to tin* issuance* Af (liis peru'.it 
and in consideiadion th(‘reof, tln^ ])ennitl(‘(* ]e.n'(‘l-y exipressly 
a.e-rees to comply with all its terms amd condiilions, .and :tt 
his risk and expens(a to kvH'p any ti'eneh or (‘kcavr.lio'a uvule 
In' him or for him ih-crennder in any ])aved stri'ot, rddey or 
sidewalk or any puhlic* s]aa(a‘ in a safe eoiKhtioi: u-ili! tin* 
District of (V)lnmhia shall ia‘])air or resip-faee tin' same, 
and to save harmless, imhannify and k(*e]) ijidemniht't] the 
District of (V)himhia from any injni'y. cost, loss oi* dam;ie'o 
oecasioiu'd ])y riaison of t'ailnre to k(‘e]> siu'li liameii oi- (‘x- 
eavation in a safe condition during- tlu' exciaition of tlie 
work and th(‘reafte]‘ until rc*))oired, or la'surfaciMl as afore¬ 
said hv said District, and from anv injnr\y ('ost, loss or 
dama<^’(‘ occasioned hy work heyond said ])ermit oi* hv any 
failni’o to observe and ('om])ly with tin' 1(‘rms and condi¬ 
tions of said ])ermit, and 

Provid(‘d, That, should he (‘xeavation iHX'ome dajiyerons 
to pei’son oi’ ])i'(q)(M*ty thronc’h inseeina' shoring’ or olliei’- 
wise, 01 * interfere with traffic in an nniu^'cessary m:niner, lie* 
nec(*ssary tilling*, shorinu*, re-exeavation, re]>air. et('., slinll 
be done or furnished, as the case may he, by tlie District of 
Columbia and the cost thereof ehar.<i‘ed to thed(‘])osi! of the 
permittee responsible for the condition requiring tlie work. 
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Tills ('X]')ir(‘s ‘10 days .-if'-ar data. 

P(‘rmit Fc‘a, $1.00. 

])V ()rd(‘r ()1‘ tlu* (’onimissioiiai’s, 1). P. 

(Sioiu>d) II. .M. WOODWARD, 

F. L. (J. 

Pcrtu ’if Clerk, I). C. 

Pi.ai.ntiff' s laxiiiFFr Xo. 2 


Foiaii d)S F. D.—r)M-.")-20-20. 


R. P2!m4-2G. 


Do Xol Fill OF Injiir(‘ Sliado Tri‘cs t)F Pil{‘ Karlii or Ollua* 
.Malarial Williin Tlirac* F(‘(‘l oT Slraat Tra(‘s 

I Excavation IN'rniil—(las and Eh'ctiaa Fondnit.sl 

E. D. 2074S7. lO'int (>7)7)087 

Subjact to i 0 * 0 visions ot* law slampad on i*avars(; side 
liaraof. 

En^inaar Da]>artni(‘nt, Distriat ol* FoInml>ia 


Wasliington, Anij;*. 1020. 


F. F. 11001. 


I\‘i*inission is hart-by yivcni lb)loniac Elaclria Powar (^). 
to make tin* naa(.‘s.<ai‘y excavation t'l’oin and of (*xistin' 4 * 
4-w;iv still* 7)..')' south of noi*tli ciii*b line* of 1) Stra(*t, South- 
cast, a.iid on cast cni*b line of (ith Sti*eat, to lay four duct 
condnil east of a line 7.7)' south of nort h curb liin* of 1) St rind, 
to a ]>oinl 20:r (*ast of (‘ast curb bin* of 0th Strt‘at, build 
2S" X 2S" rnanh(>l(‘ hai*a, lay ona duct connaction to ])r(‘rnisas 
Xo. 02s D St., continin* four duct conduit <‘ast 70/2' on sama 
lina, build 2S" x 2S" rnanhoh* hai'c* and lay ona duct con- 
nactions to |)r(*niisas Xos. 02()-’>2-.‘)4-20-2S 1) St., continiu* 
foui* duct cond. (*ast about 20.7)' on sanu* lina; from pro- 
t>o.sad nianliola 7)..)' south of north curb line* of 1) Sti'cnd, 
and 21.8' was! of W(*st line of X S alb*y of s(|. 874, lay 
one duct condFiit south to a point S.,")' south of south curb 
lina of 1) Str(H‘t, and 40.2' W(‘st of west lina of X cV: S allay 
of s(|nara 877), l>uild 28" x 28" rnanhoh* hai’a lay one duct 
conduit east on line 8..)' south of south ('Ui*b line of 1) Street, 
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to a point 2' caKSt of east line of said alley,|l)uild 28''x 2<S" 
manhole here and lay one duct connection to premises Xos, 
t)41-4‘l-4o i) Street, Southeast. 

Charge for Insy)ection. 

‘‘That hereafter the (Commissioners of the District of 
(.Columbia are hei’cby authorized to grant permits foi* the 
repair, enlargement aud extension, under !{)ro])er regula¬ 
tions, of existing (‘lectri('-ligliting conduits:, and in every 
conduit constructed or to be constructed utider the provi¬ 
sions of this j)ai'agraph, thi*ee ducts shall be res(‘rv(‘d for 
the use of the United States and the District' of (Columbia.’' 


The (.Conditions of this Permit are asiFollows: 

All conduits must have IS" covering. 

It is rcMiuired that each |)ermil for an excavation in a 
pul;)lic street be takcni out before the workbs commenced; 
that it 1)0 kept at the })lace of excriva»tion while tlu* work 
is being done and be exhibited wh.enever called for by the 
police or other persons having authority to lexamine same; 
that no authorized underground construction be injurcxl 
or interfered with; that no roabiway, alley, f<»otway or 
parking l)e disturbed, unless a de})osit shall liave ])een 
made to cover the cost of r(‘]>aii’ing the same; that subject 
to the ])rovisions (>f tlu'se regulations, all portions of the 
street excavated be ])ut into as irood coiulition as l/cfore 
the excavation was made; that th(‘ trench 1)(‘ tilled irp and 
thoroughly I'ammed (and ])uddled, if reipiiiHul) within 
forty-c‘ight hours after making tlie comu^ctions on r(U):tirs, 
the ramming to be done in six-inch lavers; and that adl 
rubbish (>r otlnu’ fo!*(‘ign mat(‘i*ial be 1 'emoyi‘d within the 
time designati'd for the com])letion of tlie work, aft(‘r which 
tlu' ])(M’mit shall biHMune V(U<1 and of no elTect ; that during 
the execution of this work the trench bi' suitably guarfledl 
during the day, and that it be thoroughly (“oxana'd and 
secanady barricanhal from sunset to sunrise a;nd tlmt lighte l 
hunp*: ])e so ])laced bcd'oia* dark, c*very nigliti, as to ])rev(*nt 
accidc'uts to ])ei'sons or amimals ])assing along the strecd. 
As a condition ])ia'cedent to the issuance of this ])i'rmit a.u'l 
in cojisid('rathen thereof, tlu' holder hc'reby ex]>re^'«sly a..ee> 
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In ('t):n])!y wiili all its terms anJ eoiulitioiis and at liis 
and to keep any trench or ex<‘avation made 

hy i-r for iiiia iin.']-ei;iulc-r in any ])aved street, alley oi* 
sidewa.l::. «»i- any ])ul)lic s])ace, in a sale condition until 
t!i(‘ l)i'«!ricl (if rolnnihia sliali r(‘])air or resurTace the same, 
.•ind lo sa'.(' harmless, indemnify and keep indemnitied the 
idsii-irl (»f (’<!inmhia i’roin any injury, cost, loss or damai*'e 
<n-casi(mrd hy i-(‘ason of failure to ke(*p such tianich or 
exea\-:'.t‘on in a safe t'ondition dnrin.i;' tlu‘ execution of l!ie 
V\;;rk .-ind. t!:ereafter until repaiia^l or !‘(‘surfac(‘d as afore- 
>;ddi ])y .vr*id Disirict, and from any injury, cost, loss or 
dmunyo oeca.sioiu'd hy work hi‘yond said ])(‘rinit oi’ hy any 
fadnre to ohsei-vt* and comply with tlu‘ terms and condi¬ 
tions of said ])(‘rmit : and 

l'roV!de<l, ’Idial should tlK‘ eXcava<tion hi‘conu‘ daiiiferous 
to ]>. i'son oi* ])r(>perty ilirouyh insecure' sh.oriii.u' or otlier- 
v.is-.', or int(‘ri'ci-(‘ witli tratiic in an unnecessary mamner, 
ti:.‘ i.eei'-^a.i‘y nliiiii:', shoriny. ’re-'excavation, r(*])air. etc., 
ije done (»r furnisin'd, a'^ the <'ase may he, hy the 
!'i.ori<-l of (’oliimhia at'd tlie cost tlu'reof charii‘(‘d to the 
th-pos:! ('f the pinmhe‘1' ri'sponsihle for the* condition re- 
pnirimr the work. 

i In- top of tliis coiinectieni must he iaid at a minimum 
depth <d' ! iiielies Ixhow the n'rad*' of tlu‘ street and must 
t!o: iiiterf. re with tin* ('xistin.u- uiuhei’yroiind e*onstructions. 

'File ('o\-e»- of this maiiliole must hi' of an im])rov(‘d 
I'Uttern tilledi with asphadt oi* u-ranolithic com])osition and 
cast Fusil. 

Ilamdiioit: ' and i toan* must be provided hefoixi com- 
ciiiy work. 

'Fids sei-xdce ('oiineetion shall not Ix' used to convey any 
{•'^■' ^•ieai cui-reut wldeh in tin* jnd'.;im*nt of th(‘ Inhretrical 
!’:ed:e:.j- i- ;!:u;o>irahh* oi* )>ro!ii])il('d liy law or i‘ey:ula- 
: e.>. e; d ''ork nude]- this peiandt ma\' he stop])ed hv tie' 
! ii"et * ;-/:d ihi.nhnee*' or Sauitai'y innyiiMMO' i!‘ tii'‘ provisions 
of tlie iM'innit h'e \ iolated. 

Streets must not i>e ojjoned unless ei'ossinys arc* pi'ovided 
of sullicii'iit widtli to allow two t<‘a.ms to pass. 

it is a condition of this pc'i'init that tin* otlic(‘ of tin* Sani- 
lan-y lau.oinoer lx* notifi<‘d tin* day Ix'foia* work is (‘om- 
m( 'ic'x! under this ])(‘rmit, tliat his ofTice he notified on tlc' 
mmi-inn'’- of <‘acli woj-kday whei'e the .U’aiie-s in the em])loy of 
the ('om})amy to which this permit is issued are workine*. 
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By order of the Com.ai'ssioiiors, D. C. 

(Sii>iied) 11. M. AVoodward, Permit i Clerk, D. C. 

F. L. G. i 

Permit Fee, $10.00. I 

Plaintiff’s Exhibit No. 3. 

i 

Office of Public Buildings and Public Parks of the 

National Ca])ital. i 

March 16, 1925. 

Potomac Electric Povrer C’o., 14tii and C Streets N. AV., 
AVashington, D. (A 

i 

Dfak Sms: In compliance with the request in the letter 
of Alarch 9th from your General Superintendent, permis¬ 
sion is herebv granted vou to l)uild a one-wav conduit 
through the center parkway on K Street just west of 24th 
Street (U. S. Res. #261)) in order to supi)ly electric service 
to the premises Nos. 2524-2526 and 41 as shown on the blue¬ 
print accompanying your letter. i 

This permit is granted on the condition that the ground 
disturbed in doing this work shall be promptly restored 
to its present condition without expense to the United 
States. I 

A^erv trulv vours, i 

‘(Signed) C. 0. SHERRILL, 

i Director, 

Plaintiff's Exhibit No. 4. 


AVar J)e])artment, United States Engineer pffice. Room 
1068, Navy Department Bldg., AVashingtpn, D. C. 

January 27, 1926. 

The Potomac Electric Power Go., 14th (■ Sts. N. AAA, 

AVashington, D. C. 

Gkntlk.mf.n: Odiere is inclosed a permit to string wire 
on 2 existing ])oles on Gonduit Road south oi' (diain Bridge 
Road. ; 

A'erv trulv vours, ■ 

‘(Signed) J. A. O'GONNOR, 

d/n/er, Corps of Enq'uK^prs, 

1 Inch Disiricf Engineer. 
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Plaintiff's Exhibit Xo. 4. 


4'liF Potoniju* Elo(‘tri(* Powi'r (’oni])aii>% Washiiii^ton, 
1). (\, is luMU'hy antli()i'iz(‘(] lo striiii;* wirc‘ on 2 (‘xistini;’ 
])olos on (’ondiiit Koad south of Pliain l^ridi^o Poad, to 
('onnoc't ('ondtiit Kh>ad I^d)Ii(‘ Sc'liool, as indicatod in red 
<ni tlu* attaehed 1)liu‘i)i'int, tin* work to he sidiject to the 
following,' eondit ions: 

(e) That th(‘ ])i-o|)osed strnetnre shall he i)laeed as far 
as ])i'aetieahle from th(‘ conduit of tlie Washiiii^ton Water 
Sn]){dy, and in .uimeral, outside the surfaced part of th<‘ 
said Ponduit K'oad, and that no s(‘rvice ])ipc shall cross the 
conduit. 

{h) I'hat no work shall he done n])on any sti'iictnn* to ])e 
luiilt under this authority, until the license of the said Dis¬ 
trict Enii-ineer lias been obtained. 

(r) That plans of the ])ro])osed work, in form satisfac- 

torv to lh(‘ said District En<»‘ineer, shall he submitted for 
• < ^ 

his approval, evidenced by the attachment by him, of the 
])lans to tlu‘ license. In case the ])roposed work includes 
the lavinu’ of a main of anv kind across the conduit, the 
])lans shall include a (Udailed diMwini;- of the crossin.i;- show- 
in,<j: accnrat(dy th(‘ rcdation of the [iroposed work to Wasli- 
in.u'ton A(jiu‘duct structures. 

(d) Tliat work shall not b(‘ commenced under any license 
until dm‘ noti((‘ of the tinu' of be,i»’innin.i>- has been tiled with 
the said District En,‘i:ineer, and that all work shall b(‘ doin' 
und(*r tin* supei*vision of his reprc'seiitatives and shall be 
satisfactory to him. 

(r) Xo deviation from the ])lans approved under this 
license, either before or aftc'r completion of the structure, 
shall b(‘ allowed unh'ss tlu* modification of said ])lans has 
previously Ixh'ii submitt(xl to and received the a])]^roval of 
the District En,i::in(*(*r in charu't* of the Washing-ton A(pie- 
dnct. 

(/) ddiat in case any dama^UT* direct oi* indirc'C't shall lu* 
caused to any Washin.irton A(pieduct structnr(‘ by work thus 
authorized eitlu'r at the tinu* it is b(‘in.<if done, or lat(‘i*, such 
(lama.u-(‘ shalhbe pronijitly re])aired by and at tlu* (‘xp(*ns(‘ 
of, tlu* lic(*ns(‘(‘, and, if r(‘(iuir(‘d by tin* District Ene:in(‘(‘r in 
chai-.iTc, the lic(*nsee shall d(‘])osit with the District En<;-i- 
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iicMM- ill cliari’o, n rMM'tifiO;! cliock for an amount lari«:e (‘noni;li 

I 

to covei* any rojiair work to tlio structure of tlici Wasliingtoii 
A(ino(lnct which may lie foniul necessary. 

Jol) 0. K. Fel). lo, 1926. 

ifi) That tlie licensee sliall assume full responsibility for 
injury to any person or propcu’ty incidcnit to'the installa¬ 
tion, maint(‘nanc(‘ and r(‘pair of the structure authorized. 

(//) That no claims shall (‘ver be made by: th(‘ licensee 
for any dama.i>'e to any structure caused by the r(‘})air, in¬ 
spection and improvement of the Washington Aqueduct and 
its appurct-nances. i 

(/) That in case futui'e repairs, extension,: or addition 
to the Washington Aijiieduct or its a])])urtenan:ces, makes it 
n(‘C(*ssary to relocate any jiart of any structure constructed 
under license given undcu* this authority, such relocation 
shall be promptly made by and at the expense of the licensee. 

(./) That the license shall be revocable at the will of the 

Secretarv of AVar, and anv sum which mav have to be ex- 

* / • • , 

jiended aft cm- revocation of the licensis in putting any prem¬ 
ises or ])roperty of the United States occupied or used by 
the licensee in as good condition for use by the X^nited States 
as it is at this date shall be repaid by the licensee on de¬ 
mand. I 

(/.•) That if the structure or work authorized is not com- 
]:>leted and wi’itten notice of the com])letion is not tiled with 
the District Engineer in charge^ of the Washiington Aque¬ 
duct on or before December Ml, 192S, the licmise, if not pre¬ 
viously revoked, or specihcally extimded, shall cease and 
be null and void. 

(Signed) J. A. OTOXXOK, 

Uo/*y),s- of lutflitHOTS, 

Disf ri(i\ Knf/iiiccr. 

I 

Ignited States Kngineer Ohice, AVashington,;D. U., Janu¬ 
ary 27, 


JOB. 0. K. Feb. 15, 1926. 


(Here follows blue print.) 
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I K:!(i<)rs(*(l:] Xo. 4r)S0. In llio Court of A])poals of tlio Dis¬ 
trict <*f (\)himl)ia, Jaii. 'rc'rni, 1027. Cuuo II. I\U(l()I])Ii ct al., 
Commissioners of llic District of Columbia, and District 


of Columbia, a .Munici])al Cor])oration, Appellants, vs. 
Potomac Klectric Power Com])any, a body corporate. Ad¬ 
dition to Record i)er Sti])ulalion of Counsel. (A)urt of Ap- 
]')eals, Distri('t of ('olumbia. Fibnl Sep. 21, 1927. Henry 
W. I Iodides, clerk. 
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IN THE 


|ottrt o| i^pals, pisirict of rfolumlria. 

APRIL TERM, 1927. 


No. 4583 


CUXO II. KUDOLPH, JAMES F. OYSTER, and 
CHARLES KELLER, Commissioners of the Dis¬ 
trict OF Columbia, and THE DISTRICT OF CO¬ 
LUMBIA, A Municipal Corporation, Appellants, 

vs. 

POTOMAC ELECTRIC POWER COMPANY, 

A Body Corporate. I 


APPELLANTS’ BRIEF. 


Statement of the Case. 

This is an appeal from a decree of the Supreme 

t 

Court of the District of Columbia canceling' and an¬ 
nulling* assessments and ta.xes levied by the ;Districl 

i 


I 





of C()lum])ia on the poles, lamps, conduits and over- 
liead wires owned and niaintaiiu‘d in the District of 
Columbia l)y tli(‘ a})})(‘ll(.‘e corpoi’ation. ddiis decree 
followed u})on the liearini»- of a motion hied Ixhow to 
dismiss a])])ellee's bill, which bill prayc‘d cancellation 
of the assessments and also a perpetual injunction 
ati'ainst the munici])ality from settini*’ u]) or in any 
wise attemptini>- to collect taxes on the })oles, lamps, 
wii'es and conduits. Conceivini>‘ that the motion to 
dismiss fairly })resented the (piestion involved, counsel 
determined to havi* a hnal decree sii»‘iied in tin* trial 
court, and it is fi'om that hnal decree that this a])peal 
is taken. The assessments canceled by the court be¬ 
low were levied on the aj)})ellee's ])oles, lamps, con¬ 
duits and overhead wir(‘s, considering- them as i‘eal 
estate, the hrst assessment being- made in 11)17 and 
yearly thei'eafter to 11)2(). Following- the non])ayment 
of tlie several assessments, tax sales wei'e had, which 
sales are also canceled by the decree appealed from. 

Assignment of Errors. 

1. The coui-t erred in ov(‘rruling defendants’ motion 
to dismiss plaintilf’s bill. 

2. The court erred in annulling-, canceling, and de¬ 
claring void ah iultlo the assessments l(‘vied on j)lain- 
tift^s poi(‘s, lamps, conduits, and o\’t‘rh(*ad wirc‘s as 
real estate for the y(‘ars 11)17 to ll)2f), inclusive. 

3. The court erred in decreeing cancellation of the 
several tax sales of the poles, lamps, conduits, and 
overhead wires of the plaintitf made l)y t}i(‘ def(*ndants 



for failure of the plaintilf to pay the several assess- 

I 

ments on the plaintiff’s poles, lamps, conduits, and 
overhead wires for the years 1917 to 1926, inclusive. 

4. The court erred in perpetually enjoining the de¬ 
fendants from collecting, setting up, or claiming said 
taxes against the i)oles, lamps, conduits, and overhead 
wires of the plaintiff, and from referring to said assess¬ 
ments, taxes, and tax sales in any tax certiffcate or 
certificates that mav hereafter be issued bv fhe de- 

I 

fendaiits. i 

5. The court erred in entering a decree for the plain¬ 
tiff. I 




ARGUMENT. 


It is to bo remomborod at the outset that the taxes 


formiiiii: the subjeet matter of this ease are taxes as¬ 
sessed by the District of (\)liiml)ia on the poles, con¬ 
duits, wires and lamps of the ])laintiff com[)any as 


real estate. The tax is not a franchise tax noi’ a tax 


imposed against an easeimmt. The theory of tlie Dis¬ 
trict in levying this tax is that the poles, wires, con¬ 
duits and lamps of the j)laintiff com])any are real prop¬ 
erty. I)y virtue of the permanency of their fixation to 
land—that they are lixtur(‘s l)y I’eason of this perma- 
lumt attachment, it being olndous that both the com- 
})any which installed them and the authority which 
})ermitted the installation had l)ut one intent in mind, 
and tliat intent was to create just as permanent an 
adjunct in these })oles and conduits with their wires 
and lamps as in the company's franchise itself, and 
as in the right of the company to erect and maintain 
its ])Ower houses and ])lant generally. The com})any 
is o[)erating under the corporation laws of the Dis¬ 
trict of (V)lum])ia for the purpose of manufacturing, 
selling and disti’ibuting electricity for any and all pur¬ 
poses. And having the right to place its poles and 


conduits in the streets of the District of Columbia is 


the j)ossessor of a definite property riglit, not sul)ject 
to be wiped out at the caprice of the Legislature 
merely because of the reservation of the right to 
amend, altei* ainl repeal resei*ved ])y the Legisla¬ 
ture in the sevei'al acts infra. In the case of Owens- 
])oro rs. Cum])erland Telephone Co., 230 U. S., 58, the 
court said at page 65: 


“That an ordinance granting tlie right to 
place and maintain upon the streets of a city 
poles and wires of such a company is the grant¬ 
ing of a property right has been too many times 



decided by this Court to need more than a refer¬ 
ence to some of the latc]* cases: Detroit v. De¬ 
troit Street Railway (\)., 184 U. S. 368, 395; 
City of Louisville r, Cumberland Telejohone and 
Tel‘e<v]-ai)h (V)., 224 V. S. 649, 661; Boise Water 
Co. V. Boise City, o])ini()n just handed down, 
post, ]). 84. As a ])rop(‘i-ty rii>bt it was lassli*']!- 
able, taxable aiul ali:'n;i])l;‘. Cenerallv it is an 
asset of i^reat vabu* to such utility coiripanies 
and a principal basis An* credit.” 


And further, pai^e 73: 

“To constiaie tins ^-eneral power of repeal as 
a reservation of a powcu* to revoke or destroy 
conti'actual iha’lits wlii('li have V(*sted under an 
oi'dinance. which, u))on its face, makes ho such 
reservatio]], wouhl lx* to place every contract 
made bv the citv bv vii'tue of an ordinance, le<^- 
islative in form, subject to the mercy of change¬ 
able city councils. In the absfuice of an express 
reservation in the contractual ordinance, or an 
express delegation of i)ower to revoke contracts 
under sucli ordinances, we think no such ex- 
ti'aordinary power is to be implied. Ashland 
r. Wheeler, 88 Wisconsin, 607, 616.” • 

In the case of Boise Water Company rs. Boise City, 
supra, the court, in passing u]>ou the right of the city 
to assess a monthly rental for the use of its streets 
upon the theory that the Boise Water Company held 
under a grant which was nothing more than a revoca¬ 
ble license, and the occupation of the streets by it was, 
therefore, subject to termination at any time, said, 
page 90: 
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“The right which is a(M|nii'(*(l nii(I(*r an ordi¬ 
nance* granting tlu‘ right to a wat(*r coin])a)iy to 
lay and maintain its ])i|)cs in the* sti‘(‘cts is a 
substantial ])ro])crty laglit. It has all of tlie at- 
ti-ihnt(*s of i)r()p(‘rly. It is assignahh* and will 
pass nn(l(‘r a mortgage* sale* e)f tin* property 
and i’i'ane*hise‘s of llic e'om])any whicli e)wncd it. 

' * The grant was maele* in e*e)ntemplation 

of the* inve'stnu'iit e)f large* e'apital in the e'on- 
stiau-tie)!! e)f a system of wate*r we)rks fe)r the 
pe*rmaj)e*nt snp])ly of the* e*ity with water. 'Phe* 
pr(*snm]hie)n is that no such (*nterprise would 
have* h(‘en entci’e'el u])e)n if the street e'asement 
was snhjee-t to immediate re‘ve)e‘ation." 


The ap])e*lle*e* nnele)ul)tedly e)l)taine*el an easement in 
the* pnhlie- stree*ts fen* the* ])nr])OS(* of maintaining these 
conelnits, whethe*r a!)o\’(* gre)nnel on poles, or nnder- 
gre)nnd in ])i])es. (‘e)ngi-e*ss has repeatedly ex])ressed 

in ))ertinent legislation this thought e)f permanene-y. 

liy the Ae-t of .Inly 7, 18h8 (.‘lO Stats, at Large*, (>d4), 
Longress pi-e)vieleel “d'hal all existing ce)ndnits u'Uhhi 
iJu' fir<‘ I/iHtfs, and all e*xisting e)ve*rheael electric light 
wires /riilioitf the fire I'uh'Is, in the* District e)f (\)lum- 
bia are* hereby iegalize*el until e)therwise jU’ovideel by 
law, anel he>nse ce)nneclions mav be made with such 
overhead ele^cti-ic light wii'es e)ntsid(* such fire limits”; 
ainl by je)int re*solntie)n e)f July 8, 18b8 {.‘10 Stats., ToO), 
Longi’ess prf>vide*d that the* Commissioners might issue 
permits for the* ext(*nsie)n e)f existing o\’e*rheael e*lec- 
tric wii’es outsiele tin* fire limits anel we*st e)f Ke)ck 
Creek; and by Act e)f duly 1, 100*2 (.‘12 Stat., 002, 019), 
authorized the Ce)mmisioners to issue peianits for tlie 



I 


.) 


I 


erection of poles and striiic>ini^ of overhead wires out¬ 
side the hre limits and east of iioek Creek; and on 
March d, 181)9 (.‘10 Sta.ts., lO.'ill), Con.<»:ress authorized 
the Cominisioiiers to i^raul permits for the repaii*, en¬ 
largement, and extension of existing electric liighting 

conduits on condition that ev(‘rv conduit should re- 

« 

serve thi’ee ducts foi- the use of the United States and 
the District of (Vjlumbia, and further “as a condition 
for tlie right to use conduits h(‘r(*tofore built,: or to 
be built und('r the provisions of this act, the electric 
lighting companies shall be re<}uired at all times to 
furnish to the pulhic and to ])rivate consumers in all 
parts of the District of ('olumbia" lights and current 
at a rat(‘ ])rescribed thei*ein, making the usual: reser¬ 
vation however of the right to uunend, modifv,;or re- 
peal. And, again, l)y the Act of dune b, 1920 (31 
Stats., 363), the provisions of the Act of Murch 3, 
1899, wei'e almost rcylfaflm re})eated. By the Act of 
.March 4, 191.‘k crealing the Pui.)li(' Utilities Cpninus- 

j 

sion, the Cominisioiiers were given the powei;, hilyr 
alia, to fix rates, with the i*iglit in th(‘ com})any, if 
dissalislied with tlK‘ oi'der or decision of the Com¬ 
mission, to take the matter into court. 

Taking all these facts into consideration, and es¬ 
pecially the establishment of a Public Utilities ('om- 
mission, it is felt the Congr(‘ss contemplated a continu¬ 
ing and jiermaneiit sc*rvice to the })ublic, to be rend(‘red 
by the Power Company, and, conse<}uently. a| corre¬ 
sponding right to use the ])ublic streets for its cohduits, 

j 

poles, etc., to furnish that service. This is a siiecial 
right granted to the com]>any which is termed u fran¬ 
chise as distinguished from a mere license. “A Iran- 
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chise is a right or privilege granted by the sovereignty 
to one or more ])arti(‘s to do some act or acts vdiicli 
they conld not i)eid*orni without this grant from the 
sovereign power * * Familiar illustrations arc 

the right to he a corporation, to hold })roperty, * * 

the right to construct and o])erate on and in t}i(‘ str(‘ets 
of a city a street railway, waterworks, gasworks, (hec- 
tric-light works (M'Phee & M’dinnity (^o. 

vs. Union Pac. K. Uo., loS Fed. Kc])., 5, 10). The fi’an- 
chise thus given corr(‘S])onds to the title to property; 
the use of the streets is the pi-operty given, and tills use 
is called an easement. In a similar crtse involving the 
rights of a gas company, in (Consolidated (las (Com¬ 
pany rs\ Baltimore, lt)l .Md., o-tl ; 1 L. 1\. A. (X. S.), 
2(33, the court said: ‘‘The right to occupy the streets 
with gas mains is a franchise. The actual occupation 
of them in that way, pursuant to the franchise, is the 
acquisition of a.n easement, * * again 

‘^Bnt an easement is (piite a different tiling. It is 

essentiallv and inherentlv an interest in laml. It is an 

« • 

estate, a dominant estate im))osed upon a servient tene¬ 
ment. * “From tlie views thus far (*x- 


])ressed, it follows, we think, that the ])i-()perty or 
estate which the gas eompany has in th(‘ highways of 
Baltimore is an easement which may lie properly as¬ 
sessed to the com|)any as real estate 

Tlie theoi’v of jiermaiiency of th(‘ right to maintain 
these conduits and th(*ir ap[)urtenances, and the per¬ 
manency of attachmcuit of th(.‘S(‘ conduits, and tlnui* ap- 
purtenanc(*s, to the land being (‘stablished, it follows 
that these poles, lamps, wii-es and conduits ai‘^‘ lixtui'cs, 
and are real property. 



Personal property becomes real ])roperty vrhpn it is 
annexed or affixed to real i)roperty with tlie intention 
of permanency, and when so annexed is called a fixture. 

Things real consist of lands, teiiimients and lieredita- 
ments. Coi-noreal hereditaments are confined io land 
which, according to Lord (V)k(‘, iiicliuh^s not oiily tlie 
ground or soil, hut everything attached to the earth, 
whether l)y the course of nature, as trees, etc., of l)y the 
hand of man, as houses and othei* buildings'’ |(R. R. 
and Bridge Co. District of Columbia, 1 Mackev’s 
217, 227). Normally the personal ])rop(*rty so aiinoxc'd 
becomes the property of the ownei* of the feeiof the 

land to whicli it is attached: ])ut this is not necessarilv 

• 

the case, as there may be a division of ownership, one 
person owning the land itself and anotlnu* persoin own¬ 
ing the structures thereon, and each may be se])arately 
taxed to the respective owners. In Flanders r.v.i Cross, 
64 Mass. (If) Cush., 7)14), a bank building was erected 
upon land by a tenant at will with the consent'of the 
landlord with the right in the bank to remove thp build¬ 
ing at the ex])iration of the least' if it was not bought 
bv the h'ssor. The court held that the land itself was 
taxable to the lessor and the building was owne<,l an I 
taxable to the lessee. In San Francisco rs. McGinn, 
76 Cal., lit), a building ert'ctetl upon land leased from 
the municipality was taxed against the lessee as i‘eai 
proy)erty. In Smith rs. Mayor, 68 X. V., 7)7)2, 7)5."), the 
court said: 


i i 


The law provides that all lands in this State, 
except such as are exem])ted, shall be liable to 
taxation: and that the term ‘land' as used in 
the chapter as to ‘i)roperty liable to taxation,' 
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shall 1)0 coiistniod ‘to inclndo the laiid itself, 
incdndniij: land nndor water, all bnildiiii;’s and 
other articles (‘rected n])on or afhxed to llie 
same, all trees and underwood erowin.<>‘ 1h(‘r(‘on, 
and all miiu*s, minerals, quarries and fossils in 
and nnd(‘r the sanu',' and real estate is delined in 
the same way (1 1\. S., .‘187, Par. 1 and 2). Ihider 
the definition of land thus i^-iven, one may he 
taxed as owner of the fee of land, and another 
for the trees, huildinu's and other structures 
tluM’con. and tin* niin(‘rals and (Hiarries tln'i*(*in. 

“Upon the assumption, therefore*, that tin* 
fee to tin* land nndei* water upon which tin* pier 
was constrncted, was reserv(*d to and remains in 
the city, y(*t ])laintiff's structure, called a pier, 
is r(‘al estate for tin* })ur])ose of taxa- 
tion. . 

“The Statute* means, for its pur})e)se, te) make 
two ,<*-eneral elivisions of ])re)])(*rty, e)ne, all lands, 
ane)thei*, all personal estate; and then, to he 
more ele*finite‘, it dee-lares that !)>' lainl is •rn(*ant 
the earth itse*lf anel also all huilelini*‘s ;iinl othei* 
articles ei‘ect(*d upon or affixeel to the same*. We 
elo unf think that whe*n huildini;‘s or otln*i* 
article*s ai‘(* (*i'ect(*d upon or afhxe*d to the (*arth, 
they are* not, in the* vi(*w of the statute*, lanel, 
unless h(*ld and owin'd in connectie)ii with the 
ownership of a fee* in the* se)il. We* are* e)f opinie)n 
that the* statute* means that such an inte*re*st in 
real estate as will ])rote*e‘t the ere*ction e)i- aflix- 
inu’ the*reon ainl the pe)ssessie)n e)f huilelin.u’s anel 
fixtures, will hi'in_u- tln)se huilelin,i»’s ajnl fixtiii'cs 
within the te*rm Panels,■ anel ln)ld the*ni to asse-ss- 
ment as the* lanel e)f whomsoeve*r has that in¬ 
terest in the re*al estate* anel owns anel pe)ssesses 
the buildings aJiel fixtures.’’ 
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And ill K. R. & Company vs. District of Co- 

lumliia, above ref(‘rr(‘d to, the Court held that,a bridge 
i*(‘sting upon stoii(‘ j)i(‘rs locat(‘d on public ])roperty 
was taxal)l(* to tlie P)ridg(‘ Corn])any as real estate. 
''rb(‘ conduits and ])ol(\s are yiliysically and perrbanently 

insi'i'ted in tlie land oi- soil of the streets witli the iif- 

1 

fo/fioH that they shall remain there permanently, or 
at l(‘ast until tli(‘y ai’(‘ woini out or have to be r(‘placed 
by imfii'oved lixtnr(‘S. In Detroit Cnited Railway 
(V)mpany fs. Board of Stat(‘ Tax Commissioners, 
Mich., 9b; 98 X. W., 997, the (luestion was as to whether 

I 

oi* not c(n*tain boihu's, machinerv and dvnamos were 
tixtnres, assessabb* as r(‘al estat(‘, and th(‘ case turned 
on the ('hmient of ])ermanency of attachment. : It was 
adinitt(‘(l by th(‘ coi'jioi-ation that th(‘ fixtures in (jiies- 
tion w(‘r(‘ iutcuided to remain ])(*i'man(‘ntly until they 
w(‘re woiui out or replaced by improved models and the 
coui1 h(‘!d that such condition constituted that; d(‘gr(*e 
of ptu'inaiKMicy riMjuired liy the law to make the;articles 
in <{U(*stioii ‘Mixtur(‘s” and therefore real property. 
()!' ('(»u!-s(‘ if tlK‘ ])oles are li(‘ld to be fixtures; neces¬ 
sarily tlu* wii*es and lamps whii'li are attach(‘d to them 
ai'e lik(‘wis(‘ tixtui'i's. The situation is cl(‘ai‘, as a mat¬ 


t(‘i’ of p)-iucipk‘, if we suppose* that tlu* ])oles apd con¬ 
duits, inst(‘a<l of b(‘iug placed u])on iniblic property, 
w(‘]'e plac('d ujioii ])i-i\'at(*ly owned ])i‘operty of the cor- 
])oratiou: in such case* there* we)uld be no elembt in the 
niinel of anye)Ue* but that sue'h conduits aiiel ])e)le;*s wei'e 
a ])art e)f the* re*al |)re)])erty auel were assessable* with 
it as re'al ])rope*rty. 'flu* me*i'e‘ fae't then that tlie own- 
e‘rshi() i'-; divided in the* ])reseut case, the (ie)vernment 
owning the* fee eif the streets, anel the corjioratidn own- 
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inu’ the ])()los and eoiiduits, doos not (*liani»’o the in- 
li.'nail nature of tlie |)ro])i‘rty once it is affixed to the 
soil. 

Thai t]jes(‘ conduits, wires, poles and lamps <\re to 
])(‘ replac('d wIkmi outworn, does not in the least change 
their status. Houses are built on land not with the 
idea that tlu‘V shall stand as lonn’ as the land nndei’ 
them, but with the (‘Ver-pi’eseiil, if uiu‘Xpressed, 
thought, that they shall ])ermanently endure until re* 
p!ac(*d, either because' such ret)lacement is rendered 

nec(‘ssarv bv re'ason of the deterioration of their ma- 

• • 

ti'rials, thj'ough Ia])se* of time, or because it has become 

evident that a more a<lvantageous use' e)f the lanel uneler 

tlie'in e*an be' made* l)v erc'cting new oi* diffei’ent builel- 

• * ’ 

ings. Ve‘t. at all time's, the standing house is a hxture 
anel taxable as real e*stat('. Again, manufactui'ing 
plants install heavy machinery, to be use-el in tlie* br.si- 
lU'ss of the manufactui’e*!*, and the'se' machines may or 
mav not be olivsicallv bolteel or otlu'rwise attached to 

• i • • 

the buileling of the* 'plant, yet they are almost univer¬ 
sally considei'ed lixtni'C's taxable as real estate, even 
though it is appare'iit that the manufacturer would 
ne'cessarily have' to renew the machinery from time to 
time', e'ith(*i' through its be'coming worn out or because 
of the invention of ne'we'r and better machinerv. 

Th(*]‘e'is uneloubte'd conflict in the* authorities as to 
wheth(*i- oi- not the' conduits, poles, mains, pipes, etc., 
of ])ublic utilities are taxable' as I'eal or personal prop- 
e-rty, l)Ut it is belie've'el that both upon jn'inciple anel by 
the* we'ight of authoi'ity these conduits, etc., are tax¬ 
able as real proj^erty. 
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hi Pi-ovi(lenco Gas Company rs. ThurVior, 2nd R. f., 
lo (oo Am. Doc., 021), tlio (juostioii was as to wliotlier 
tlio ])ip(‘s ot' a i;as company, laJd in the public siroets, 
wore taxable as r(‘al oi* pci'sonal property, and,in liold- 
ini^’ lliem to b(‘ taxable as real ])ro])erty tlie court said: 

‘*In tlie present case*, the pipes are jsunk in 
the soil o! the stre(*ts, to the d(*])th of; several 
f(‘(‘l under the surface, and ('an not be remov(‘d 
without diii'iiln.i*’ uj) tin* earth, and if ;the .uas 
com])any owned the land in which the pi]?es were 
laid, we should have no doul)t they wiould be 
tixtui’es. Hut beiii.u- laid in the ])ublic istreets, 
by consent of tin* ])oard of ahh'rmen, undei' 
])owei- .i>'ranted to the coriioratioii, by the s(‘coii«l 
section of their chart(u*, th(‘ <juestion is whetlicu* 
such annexation .<rives tlnun the charac'ter of hx- 
tures. . .. , 

‘‘What then is th(‘ nature of the ri,e:hit which 
the plaintiffs take under their charter.’ We 
think when exercised it is an eascunimt—an in- 
corporc'al hereditament, like the ri,u-ht of a rail¬ 
road comjiany to build and occupy their road, 
or a canal company theii’ canal, undcu’ the ])i‘o- 
visions in their charter which i;-rant th(‘ ])ower 
to take the land, upon I'cndei'ine,' compensation 
to the owners." * * ^ 

“But the tax has not Ikhui assessed'on the 
])laintifrs as occupants of the land by their 
pipes, etc., but u|)on their ])ipes as real; estate. 
And these pipes l)eini;- annexed to the freehold, 
and th(‘ ,u‘as comany having’ an (‘asement: in fee, 
or I'i^ht so to annex them and to use ihlem, W(‘ 
tliink they ai*e fixtures, and ri,ehtfully assessed 
as real estate." 
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In Consolidated Gas Company rs. Baltimore, above 
refen*ed to, b(>th the pipes laid in the public sirc'ets 
and the easement itself were taxed as real property. 
In (^olorado Fuel h’on ('o. rs. Ibieblo Water Co., 
b:! Pae., 2d2, wat(‘r mains, pipes and hydi’ants in the 
public streets wcu'e taxc'd as i-eal estate. Also amon.u* 
olh(‘i*s the following’ cases: Willard rs. Pi])e, bO Ver¬ 
mont, 2<»2 (ii’as ])i])(‘s laid in public streets): Paris rs. 
Norway Water Co., Sb Me.. b‘>0; 21 L. H. A., b2b (water 
pi])(*s, mains and hydrants): State c.r rrl. Pi])e Line 
(V). rs. Berry, b2 N. d. L., MOS (iron ])i])es for convey- 
in<^ petroleum); Tidewater rs. Berry, bb X. J. L.. 212, 
sam(‘. 

'rile fore.iroin.e: cases hold the pipes, mains, etc., to 
b(‘ taxable as real property on the theory that even 
tliou.ii'h th(‘y are laid in the ])ublic streets, they become 
real projierty by beine,- ])ermanently attached to the 
soil. It is believed th(*se cases state the true lade. 
'rhei‘<‘ is, how(‘V(*r, another line of cas(‘s which hold 
siu'h tixtur(‘s to lx* rexd jiroperty on the theory that 
inasmuch as they are physically ('oiinectixl with the 
main plant of tin* corporation, and th(‘ main ])!ant of 
tin* co!'})oi‘ation is i*eal ])rr)pei‘ty, thmad'oia* th(‘S(* at¬ 
tachments, (*v(‘n tlioimli th(‘v run foi- miles throue,*h the 
sti'eets, ai'e I'eal pi'ojiei'ty and taxabh* as such, their 
taxable value bein.u' add(*d to the taxable value of the 
main plant, 'fliis is known as the Iowa doctrine. 
Arnonu' the cases holding’ to this (*ffect are: Oskaloosa 
Water (’o. r>-. Boaial, bl X. W., IS: lb L. B. A., 2t)(); 
I>ad.u‘er Lumb(*i‘ Co. rs. Mai’ion Fh'cti'ic Co., 4S Kati- 
sas, 182: lb L H. A., fibb; Colorado P^uel cV: Iron (’o. vs. 
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PnoLlo 'Water Co., 53 Pac., 232 (this case is based upon 
both theories); (hty of Grand Haven rs. Grand Haven 
'Waterworks (k). (Mich.), 78 X. 'W., 890. It would 
seem as thon.<>h tljese cases carry the principle of an¬ 
nexation to an exireme, inasmuch as tliey hold that 
pipes, etc., miles away from the pla,nt, are fixtures to 
that plant, and tlier(‘foi-e their soundness as; guiding 
decisions are perhaps doubtful as thus applied; they 
would seem to be of value, however, in cases of short 
extensions fi'om a main conduit in the public highway 
ov(‘r or through private property to reach a private 
consumer, in which latter cases the service connections, 
being attached as thev are to the main conduits or 
poles, might logically be held to be real property, inas¬ 
much as the main conduits and poles themselves, being 
in the public streets, are real pro])erty because they 
are fixtures. 

There are four cases usually cited as the main sup- 
])ort for the theory that conduits, poles, etc., lare per- 

I 

sonal i)ro])erty and not real property for taxation. In 
Shelbvville Water tk Plectric Go. rs. People,, 140 111., 
545: 1() L. Ix. A., 505, the court held that water mains, 
electric light wires, poles and lamps were personal 
})ropc‘rty and reviewed rather exhaustively' the au- 
thoi'ities ])ro and con but based its decision upon the 
fact that the water mains, electric light wires, poles 
and lam])s were all physically attached to the engines 
and dynamos of the main ]>lant, and that inasmucli 
as under the ])articular statute of that State these 
engines and dynauios wei-e specilically made personal 
property, then the water mains, wires, poles, etc.. 
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niust 1)1' c()Hsi(l(‘i-(‘{l ])(‘rsoiial ])ro])(M*ly. This case is 
an ai>))li('ati()ii el' tin* Iowa doctriiic' willi tlu‘ o|)])()site 
{‘iToci owiiii;- to till* statute*. It c'aiinot lie (*ousi(lere<l 
soiiiid basis doridiui;’ tlu* ])ri*sciit case. 

Pi*o])Ii‘ r.i rcl. X. Mdisoii (\). rs. Feitiiei’, IH) X. Y. 
Su])]).. 1>(4, held that wii-(*s and |)i|)es and private 
propoi'ty of consnniors could not be assess(*d as ri*al 
property of tin* eor]) 0 ]-ation because the cor])oralion 
had no interi*st in tin* land oi' the consunu'rs througli 
a.nd ov(*r which its pijies and wires ran, and that their 
riii-ht to lie upon tin* land of the private owner was 
a mere lii*<.*nse, i-evoeabli* at the will of the consunu*r. 
It is subiiiitti'd this is eiitii'elv dij'reri*nt from a situa- 
ti<.m whi'i'e a eor])oration has an easement (as distin¬ 
guished from a meri* license) such easement arising 
bv \-irtue of a t'ranehisi* granted bv the Legislature. 

Leo])le c.r rd. (ias Lompany rs. Boartl of Assessors, 
db X. V., 81. in which the court held that gas mains 
running thi'ough public streets were ])ersonaI pro})- 
eriy inasmuch as they were not affixed to the ])ro})erty 
(d' the c(U'])oi'ation 1»ut w(*re affixed to the ri'al estate 
of tile city, and tliat therefore tliey were not fixtures 
in a legal .sense. Ylie ease* was bas(*d u])on a previous 
case of Boi-eel ri nL rs. The Mayor, 2nd Sandf., 552, 
wliich latter case was disapproved in Smith vs. The 
Mayoi*. bS.X. Y., 552, 557, lieretofoi'e cited. People vs. 
Board was also itsi'lf criticized and disapproved in 
dh’dewater rs. B<*i'rv, 55 X. J. L., 212, alreadv cited. 

Xewport Illuminating (5 j rs. Tax Assessoi’s of X'^ew- 
poi‘t. lb K. J., bM2; d() \j. H. A., 2f)(i. In this case the 
court held that ]ioIes and wires on the public streets 
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wore pei-soiinl property, l)asiiii>- its decision .however 
on the ])oint that th(‘ coi‘])oration did not liave, an ease¬ 
ment in the public streets, but a mere revocable ])rivi- 
le^i^e, and distiii.e^uisliiiiii: that case from the earlier case 
of Providence (las Co. rs. 1diurl)er, already cited. 
This, again, can have no application to the present 
sitiialion because the lb)tomac Klectric Po\\jer Com¬ 
pany does have an easement in tlie streets. iTlie fact 
that Congi'ess has i-eserved tin* ]>ower to alter, amend, 
or 1 ‘epeal does not change the character of the i*ight 
from an easement to a mere ])rivilege or license. The 
charters and franchises granted to all public utilities 
here, including the sti’eet railways, have thisl reserva¬ 
tion 01 ’ ])owei- and yet it would not be thought for a 
moment that they did not have a franchise as con- 
trast(‘d with a mere license. This same point was 
raised in Providence Gas Co. rs. Thurber, sn/jra, and 
the court in dealing with it said: ‘‘And so corporate 
rights and franchises generally, under a rCpealable 
charter, are the same lu/fil tlie charter is repealed, as 
if iiof subject to repeal, and such is the case with the 
rights and franchises of the plaintiffs.” 

Tlie plaintiff below cited the case of ^vlemphis Gas 
Company rs. State, hS American Decisions,! 45 (de¬ 
cided ISbS), wherein it is held that gas pipi‘S in the 
streets are personal pro])erty because they do not be¬ 
come the property of tlie city, but in the later case of 
'Western Union rs. State, 9th Baxter (Tenn.)i, 509; 40 
Ameidcan Deports, 99, gas pi]>es are held t6 be tax¬ 
able as real i)ro])erty. This case was decided in 1870. 

From the foregoing it would appear that'the con- 


I 



of the nntlioritit‘s is not so mucli on tlio matter 
of tlio ])riiici))h‘s iiivolxa^d as upon tlu‘ a})])rK*alion of 
IIk'sc pi-in(*i])l(‘s to pai‘ticnlar (*as(*s, and it would seem 
(•l(‘ai- lliat llics(‘ condiiils and ])ol(‘s (t(\e:(‘tli(‘r with tlie 
wir(*s and lamps), iiit(‘nd(Ml as they ar(‘ to h(‘ ])(‘rma- 
luail annexations to tin* soil, heeonn* r(*al pi‘op(‘rty; 
that heiiii;’ read prop(‘rty th(‘y an* assessable as such 
even thonyli the own(‘i’shi]) of the f(‘e of the land is 
in the <lovernnu'nt and tin* own(*rship of tin* conduits 
and ])oles, etc., is in tlu* (•or])oration. Our statute pro- 
vid(‘s “'riiat all real ])rop(‘rty in the District of Do- 
Inmhia shall he ass(*ss(‘d in the name of flic oinicy.'' 

Donnsel foi* the ])lainlit‘f Ix'low comm(‘nted upon the 
failuiv of the mnnici]>ality to heretofore levy a real- 
estate tax a^-ainst these conduits. Failui'e to pre¬ 
viously levy the tax constitutes no valid ari»'nrm*nt 
aiiainst the validity of the tax. At best, such an ar- 
^•unienl nii,i::ht ])ossihly lx* said to ])resent the th(‘oi'y 
of a coni'Si* of conduct (ni tlu* ])art of the taxinc- offi- 
cei‘s of tin* ninnicipality indicative of tlu* mnnici]>al- 
ity's int<*r])n‘tation of tin* (jiU‘stion; hut it is submitted 
that a coiirs(* of conduct upon the ])art of municipal 
ofticials is only ])(*rsuasive in the int(*r))retation of an 
amhiu-iions oi'dinaiUM*. The answ(*i- to the ai\u'nm(*nt in 
the instant case* is two-fohl: (1) The tax was first 
levied ten years a.i^o. and (2) the answer to this same 
aruaiinent is contaiiu'd in the opinion of tlu* court in 
the case of H. K. and Bridi^e (\)m])any vw. District of 
(’olnmhia (1 Mack(*y, 217, 228), supra, wherein the 
court 


‘Mt is avei'red that for thirtv vears this com- 

» * 

pany was not charged with taxes upon its prop- 
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erty. This circumstance cannot avail if the tax 
is a lei»:al one. In the case of tlie Annapolis & 

Phk Ki(Ii>’e Kailroad (\). fortv veai's had inter- 

1. ' » ' 

veiled, and in the case in M MacArthur, Ihilti- 
niore & Ohio K. K. Oo. rs. The District, more 
than twentv vears had i)assed Avithont the claim 
of taxation, hut the court nevertheless sustained 
the rii»‘ht to tax Avhen the subject was linally 
liroiiglit to their attention. The fact; that the 
complainants have lieen so long exonerated from 
this Inirdeii should make them the more willing 
and able to pay at this time. 




Further, it is a matter of ]>ul)lic record, tliough, of 
course, not of record in this case, that gas,mains in 
the District of Oolumliia have been tax(‘d as real estate 
since 1902, and tele])hone lines since 1899. 

AVe submit, therefore, that there is ample authority, 
in fact an overwhelming weight of authoritv, for the 
taxation of the appellee com])any's conduits, ])oles, 
wires and lamps as real estate, and that authorities 
contra are either based upon some statutory provision 
of the particular jurisdiction or upon reasoning which 

j 

does not adhere to fundamental jirinciples qf the law 
of real property. j 

Respectfully sulimitted, j 

WILLIAM W. BRIDE, 

ROBT. L. AMLLIAAIS, 
Attonicf/s for ApjH'Uanfs. 
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Preliminary 

I 

In this brief for convenience the parties to tliis appeal 
will ])e referred to as plaintiff and defendants, this being- 
in accord with their alig-nment in the Court below. 

j 

Statement 


This is an a])peal from a decree entered in'favor of the 
plaintiff annulling-, cancelling- and declaring- void ab 
initio certain assessments and taxes levied on the plain- 
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tiff's ])oles, lamps, conduits and overlioad wires, for tlie 
years 1917 to 192(5, inclusive, and the sales for the non- 
luiyment thereof, and ])erpetually enjoining- the defend¬ 
ants from collecting, setting up or claiming said taxes 
against plaintiff's said poles, lamps, conduits and over¬ 
head wires. 

As shown hy the stipulation filed in the case, the said 
l)oles, lamps, conduits and overhead wires, were assessed 
at their actual cost, as articles of personal property, 
nothinii’ beine.- added to their cost bv reason of their being 
annexed to the earth, nor by reason of the plaintiff’s 
right to have tliem annexed to the earth under certain 
restrictions and conditions. The plaintiff’s bill shows 
that its poles, lamps, conduits and overhead wires do not 
fall within the purview of the specific requirement of the 
Act under wliich the defendants attempted to assess and 
tax said articles of personal property as real estate, and 
which stands substantially as it was first passed in 1894, 
28 Stats, at Large 282. Bv its terms all “real estate” 
in the District of (’olumbia should be assessed in the 
name of the ownei', from actual view and the best sources 
of information, and the dimensions and value determined 
as to each separate tract or lot, the improvements 
thereon, if any, l)eing estimated separately—and which 
])rovisions were admittedly not observed. Such poles, 
lamps, conduits and overhead wires are connected with 
the earth, largely, in streets, puldic places and certain 
Federal reservations. Thus, certain permits were issued 
by the Commissioners of the District of Columbia, sub¬ 
ject to removal and placing underground of the poles and 
other overhead construction, and in the case of conduits, 
three ducts being reserved for the use of the United 
States and the District of (’olumbia. Moreover, certain 
of said poles are also used by other public utilities. Per¬ 
mits issued bv Government engineers usuallv being 
revocable at the will of the Secretarv of War. That the 
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provisions of the Act of 1894 aforesaid are inapplicable 
to said articles of personal property and if applicable, 
the same were not complied with. Further, that a sub¬ 
stitute for direct taxes upon the personal property in 
(piestion, was provided by Congress wheii in 1902, by 
32 Stats, at Large 619, par. 5, it required that the plain¬ 
tiff should make in each vear a sworn return of its gross 
earnings and pay a tax of four per centum thereon—and 
all of which it is admitted the plaintiff’ has duly observed, 
including payment of the required taxes bn its gross 
receipts. That if the poles, conduits, wires and lamps 
mav be assessed under the Act of 1894, it is insisted bv 
plaintiff that thev should onlv be treated and classed as 
improvements on real estate. Further, that the assess¬ 
ments designated no parcels of ground or lots; that the 
articles are in fact located in the streets and public 
spaces, the title to which is in the United States and in 
which the plaintiff has no ownership. 

The defendants tiled a motion to dismiss said bill. The 
said cause was heard in the Court below on:the said bill, 
motion to dismiss, stipulation and exhibits.^ 

The sole question in this case is whether the poles, 
lamps, conduits and overhead wires of the plaintiff, in 
themselves personal property, are real estate for pur¬ 
poses of taxation. ; 
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POINTS 

FIRST 

Basic Real Estate Statute 


TIk* Art of Congress approved August 14, 1894, 28 
Stats, at Lar<;-e 282, and under \vliicli authority the 
alh‘g(‘d assessments were made, t)rovides: 

1. Tliat all real property shall be assessed in the 
name of the owner thereof. 

2. That said board of assistant assessors shall 
fi'om aetual view and from the best sources of infor¬ 
mation in its reach: 

a. determine the value of each separate tract or 
lot of real i)roperty in the District of Columbia 
in lawful money, 

b. and shall separately estimate the value of all 
im])rovements on any tract or lot, 

c. and shall note the same in the proper field book, 
which shall be carried out as ])art of the value 
of such tract or lot, 

d. and shall also I'eturn the dimensions of each 
tract or lot. 
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SECOND 

Tax on gross earnings 

The Act of Congress approved July 1, 1902, entitled 
^‘An Act making appropriation for the expenses of the 
District of Columbia and for other purposes,’’ Volume 
S2 Stats, at Large, p. 619, paragraph 5, provides in part: 

That each electric lighting company through its 
proper officers shall make affidavit to the Board of 
Personal Tax Appraisers on or before the first day 
of August each year as to the amount of its gross 
earnings for the preceding year ending the thirtieth 
day of June, and shall pay to the Collector of Taxes 
of the District of Columbia per annum ou: such gross 
earnings at the rate of four per centum j: 

Said Act further providing: 

And in addition thereto that the real estate owned 
by each electric lighting company shall be taxed as 
other real estate in said District, 
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THIRD 


Inapplicability of real estate statutory provisions 
to property in question. 


The real estate statutory provisions cannot be reason¬ 
ably applied to poles, lamps, conduits and overhead 
wires, in themselves personal property. 

The Act describes the mode of assessing real property, 
directs that it shall be assessed according to the number 
of squares and lots thereof, or parts of lots, and upon 
the number of square or superficial feet in each square 
or lot or parts of lots, from actual view; the value of all 
improvements thereon, to be separately estimated. 

The assessments designate no lots. The ]')roperties in 
(iuestion are in fact located on the streets and public 
])laces, title'to which is in the United States. The plain¬ 
tiff is not the owner, nor has it any ownership therein, 
of said parcels of real estate, if such they may be called, 
llow then can the plaintiff be said to have improved this 
real estate, simply by using the streets as a convenient 
jdace to set its poles, lay its conduits and string its wires? 
When land is improved by structures, the land itself is, 
in contemjdation of law, the principal thing; but in the 
case of i)oles, lamps, conduits and overhead wires, the 
structures tliemselves are the i:)rincipal things, and the 
use of the land is a mere incident, although convenient 
and pei'haps necessary to their efficient use. 

An electric light pole or conduit cannot be said to be 
an improvement upon the street, and was not intended 
bv (Congress to l)e so construed in its use of tlie word 


“improvements.'’ The defendants do not undertake to 
assess as real estate the right of the plaintiff to place 


its })oles and conduits in the streets, nor do they pretend 
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to tax tlie easement, if there be one. They merely 
attempt to treat the poles and conduits as metamor¬ 
phosed into real estate by virtue of their attachment to 
the soil, the United States having given the plaintiff a 
limited and conditional right to make such use of its soil. 
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FOURTH 

Method of levying assessments 

The stipulation, R. 18, shows that said assessments 
were made against certain poles, lamps, conduits and 
overhead wires of the plaintiff, in themselves personal 
property, at the cost price thereof, nothing being added 
to that cost by reason of their being annexed to the earth, 
nor by reason of plaintiff’s right to have them annexed 
to the earth and remain so annexed under certain restric¬ 
tions and conditions. It follows that such assessments 
were not made on the basis of value, present or past, it 
being admitted bv the defendants that no assessments or 
taxes were levied against the franchises, nor against 
so-called easements in land, nor against the space occu- 
])ied by said articles of personal property, the admitted 
tlieorv of the defendants being that in levving the assess- 
ments and taxes in question, the poles, wires, conduits 
and lamps of the plaintiff, in themselves personal prop¬ 
erty, become real property by virtue of being annexed 
to the earth, and remain so annexed under certain re¬ 
strictions and conditions. The conclusion therefore must 
be necessarily that Congress has not provided for the 
assessment and taxation of the articles of personal prop¬ 
erty in question as real estate, and that there is no clear 
indication of the legislative will that the articles in ques¬ 
tion should be taxed as real estate at all, and certainly 
none that they should be taxed at their cost price, merely 
])ecause they have been annexed to the soil of the high¬ 
ways in the manner shown. 



9 


FIFTH 

Disregard of statutory mandate relied on 

No value, present or past, was found for the articles 
of personal property in question, nor for the easements, 
lands and space occupied by said poles and other con¬ 
struction. In order to comply with the provisions of the 
statute, the land or space occupied by the poles and other 
equipment should have been viewed, divided into tracts 
or lots, area found and improvements valued! separately. 
If it were not susceptible of such treatment^ this would 
emphasize the inapplicability of the statute, as previ¬ 
ously discussed, to such land, or space occupied as afore¬ 
said. The defendants, furthermore, would be required 
to find whether the said land or space occupied by the 
plaintiff was improved, and if the poles and other equip¬ 
ment could be found to constitute an improvement, the 
quality, kind and value thereof separately determined 
from the land or space occupied. The defendants should 
also have found the value of the three ducts required to 
be set aside for the use of the United States and the 
District of Columbia. It is submitted that the provisions 
of the statutes aforesaid in the respects mentioned were 
not followed in any particular, as the Court will find 
from an examination of the record, the tax bills and 
exhibits accompanying the Bill filed herein. I 

In the case of R. R. and Bridge Co. v. District of 
Colunibiay 1 jMackey, 217, cited by the defendants, the 
Court held that the Commissioners were irequired to 
show how they determined the value of the property so 
assessed: whether the cost of constructing the bridge was 
considered, or the present value of the part so assessed, 
or whether they estimated its value upon the amount of 
its gross or net earnings. The Court held the assessment 
illegal and enjoined the collection of the tax because it 
involved not merelv an excessive valuation, but an omis- 
sion on the part of the officials to comply with the direc¬ 
tory provisions of the statute. 
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SIXTH 


Mistaken theory of defendants 

r 


Assiimiiii;- tliat Congress might, if it cliose, provide for 
the taxation of the articles in question as real estate, or 
as ]:)ersonal property, the qnestioii is, has it clearly and 
])lainly declared that it shall he taxed as real estate? 

The conclusion reached by the learned Court below 
was: 

“that there has been no clear indication of the legis¬ 
lative will that the articles in question should be 
taxed as real estate at all, and certainly none that 
they should be taxed at their cost price merely be¬ 
cause* they have been annexed to the soil of the 
highways in the manner shown, under the permis¬ 
sion granted and for the purposes agreed.’^ 


The defendants omit to cite or show any Act of Con¬ 
gress authorizing or permitting the assessment of the 
articles of personal property in question by virtue of 
their being annexed to the earth, as aforesaid, but on 
the contrary, apparently take refuge under provisions 
of general taxing statutes of other jurisdictions and deci¬ 
sions of courts thereon, and which, of course, could have 
no ai)]>li('ation nor afford any justilication for the action 
taken in the case under consideration. Thus the defend¬ 
ants proceed to discuss certain eases supporting the 
t)ro])osition that the plaintiff’s right to have the articles 
of i)ersonal property annexed to the earth and streets, 
constitutes a franchise, but it is not clear what is gained 
bv such a discussion when the defendants state ‘ffhe tax 


is 2 iot a fi'anchise tax nor a tax imposed against an 
easement.” It is surprising too that defendants notwith¬ 
standing the payment of taxes by plaintiff on its gross 
receipts, assessed under the Act mentioned, (Point Sec¬ 
ond,) furtlier seek to assess and tax the articles of per- 
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sonal property in question, for which a direct snhstitute 
upon such property was provided by the Act of 1902. 
The defendants seem to overlook the fact that the plain¬ 
tiff now pays taxes upon its gross earnings and ui^on real 
estate owned, designated by parcel numbers, or in lots 
and blocks, as other real estate is taxed in s?aid District, 
thereby assuming the right to create an additional tax 
upon the articles of personal property in question, 
alreadv included in the tax on gross earnings. 

The defendants do not undertake to assess as real 


estate the right of the plaintiff, whatever it may be 
called, to place its articles of personal prol})erty in the 
streets—they do not pretend to tax the easemeiit, if there 
be one, they merely attemy)! to treat the poles and equip¬ 
ment as transformed into real estate by virtue of their at¬ 
tachment to the soil, which belongs to the United States, 
and this merelv because of a limited and conditional 
right to make such use of its soil. If Congress had in¬ 
tended such a result, would it not have expressed the 
intention in unambiguous and apt words. Moreover, as 


heretofore stated, by the enactment of the Statute of 
1902, Congress has imposed a large tax u})on the gross 
earnings of plaintiff, apparently for the very purpose 
of covering such items of personal i)roperty as the de¬ 
fendants are now seeking to assess and tax as real estate. 
Thus, the District has not been deprived of :any rightful 
tax, nor will the plaintiff escape just taxation, but, on 
the contrary, the articles of personal property in (lues- 
tion are directIv taxed under the Act of 1902. 


I 
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SEVENTH 


Rule of construction to be followed 


(n) It is a well settled rule that a tax payer is exempt 
from taxation unless the same is im])osed by clear and 
nne(inivocal lani>nag-e, and that where the construction 
of a tax law is doubtful, the doubt is to be resolved in 
favor of those on whom the tax is soug-ht to be laid. 
Sjjrccl'Jf's Sitqar Befiniug Co. v. McClain, 192 U. S. 397, 
48 L. Ed. 49(;. 

In the case of United States v. Edwin B. Isliam, 84 
U. S. 49G, it was said: 

‘Tf there is a doubt as to the liability of an instru¬ 
ment to taxation, the construction is in favor of the 
exemt)tion, because, in the lan^-uage of Pollock, 
C. H., in (inrr v. Scudds, 11 Exch., 191, ‘a tax cannot 
be imposed without clear and express words for that 
])ur|)ose.' Conroy v. Warren, 3 Johns. Cas. 259. 
These principles are based in good sense, and are 
sustained bv the authorities.^^ 


In the case of Eidrnan v. Martinez, 181 U. S. 577, 46 L. 
Ed. 697, Mr. Justice Brown, speaking for the Court, said: 


‘‘It is' an old and familiar rule of the English 
courts, applicable to all forms of taxation, and par¬ 
ticularly special taxes, that the sovereign is bound 
to express its intention to tax in clear and unam- 
Inguous language. ^ AVe have ourselves had 

repeated occasion to hold that tlie customs revenue 
laws should be liberally interpreted in favor of the 
importer, and tliat the intent of Congress fo impose 
or increase a tax upon imports should be expressed 
in clear and unambiguous language.’’ 

(b) Contemporaneous construction of statute should 
l)e followed. 
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The eoiitemporanoous construction placed, upon tlic 
statute l)v the defendants for over twentv vears was that 
there was no le^i>’islative will that the articles in question 
should he taxed as real estate at all and not until the 
year 1917 was any change attemyjted in the construction 
thereof. The defendants while admitting the former and 
contemporaneous construction which the municipality 
placed upon the statute, say that such conduct while indi¬ 
cative of the municipality’s interpretation of the ques¬ 
tion, is only persuasive in the interpretation,of an am¬ 
biguous statute. We reply that the long omission and 
contemy)oraneous construction acquiesced in by the mu¬ 
nicipality is certainh’ significant as showing what the 
natural and proper construction of the statute was, and 
is. It is a contemporaneous construction of great per¬ 
suasiveness and, no doubt, was relied upon by Congress 
in passing the Act of 1902, imposing upon plaintiff a tax 
of four per cent, upon gross earnings. But, moreover, 
the very fact that the statute relied upon by the defend¬ 
ants was so regarded bv them and has so doubtful a 
meaning as to have led the taxing authorities for many 
years to treat this property as not being within the terms 
of the existing statutes, and so ambiguous as to make it 


still a matter of doubt upon the defendants’ own presen¬ 
tation, is enough to show that the assessments: and taxes 
cannot stand; for property cannot be taxed except upon 
a clear and positive declaration of the legislative will. 
Spreckles S}igar Tiefining Co. v. McClain, supra. 

This Court has also passed upon the question of the 
effect to be given a contemporaneous construction, in the 
following cases: 

Thus in the case of Kalhf us v. Siddons, 42 App. I). C. 
310, the court held that a contemporaneous i]]teri)reta- 
tion of a statute by the Commissioners of the District of 
Columbia, long ac(puesced in, wliile not conclusive, ought 
not to be disturbed unless ciearlv wrong. 

3G1-E—3 
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Further, in the case of LiicJis v. Christ man, 42 Ap]), 
D. 326, it ^vas declared that courts i'-ive i;reat weig-ht 
to the long continned jiractice of an executive dei^artment 
founded on a statute coTiferring ])owers of adrninis- 
t rat ion- 


In tlie case of Ignited Sfafrs ex ret AshJej/ v. Roper, 48 
App. D. (\ G9, the court said that where executive officers 
of tlie Government are directed ])v an Act of Congress 
to inter])ret the act for-any purpose and there is room 
for more tlian one construction, tlie action of the officials 
in s(‘lecting the oti(‘ rather than tlie other will not he 
intcu'ferred with hv tlie courts tliroiigh mandamus. 

In tlie case of Hoahind v. Laur, 44 Ap]). 1). C. 310, tin? 
court said that a construction of an Act of Congress bv 
an officer having official jurisdiction to pass upon it, will 
receive the ap])roval of the courts. 

In the case of Ralleuf/er v. C. S. ex rrl Xess, 33 App. 
I). (\ 302, the court said tln‘ construction of a statute by 
the de])ai'tment charged with its administi*ation, early 
made and uniformlv followed for a number of vears, is 
entitled to the most r<;‘S])e(‘tful consideration, and ought 
not to be overi'uled without cogent reasons. 

In the cas<* of Sirmdin v. Washinrffon ]Vafer Poicer 
f’o.. 265 V. S. il23, 68 L. Ed. 1036, it was said: “It is a 
‘settled rule that the jiractical iiiter])i'etation of an am¬ 
biguous or uncertain statute by the Executiv(‘ Depart- 

nuuit charged with its administi-ation is entith'd to the 
1. 

highest res})ect, and, if acted ui)on for a, numbei* of years, 
will not l)e disturbed exceiit for very cogent i*easons.’ 
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EIGHTH 

I 

Articles of personal property in question are not 
real estate at common law. 


The dofoiKlaiits on the last page of their; brief state 
that tliere is ample authority, in fact an overwhelming 
weight of authority, for the taxation of appellee com¬ 
pany's conduits, poles, wires and lamps as real estate, 
but it is very difficult to understand what is meant bv 
such language in spite of their admission that there is 
undoubted conflict in authorities as to whether or not 
the poles, lamps, conduits and overhead wires are tax¬ 
able as real or personal property. 'Wq are; inclined to 
the belief that some confusion has resulted bv the de¬ 


fendants’ reliance, inadvertantly, upon certain cases 
which have been later overruled, distinguished or modi¬ 
fied, or where principles are announced as ,a result of 
statutes so imlike the Act of 1894, as to render little help 
to bo gathered therefrom and to be of little value as 

])recedent in the case under consideration, that is to say: 

« 


Defendants’ Cases Overruled 


Providence Gas Companij v. TJinrher, 2d R. I. 15 
(]). 11) was modified, if not reversed, in the case of 
Xen'porf JUuwinofing Co. v. Tax Assessors of Xeirporf, 
19 R. I. ()32, 3() Atl. 426, where the Company in that case 
sought to recover back from the Treasurer of the State 
a tax which had been yiaid on inside wiring, dynamos, 
poles and wires used in its business and which had been 
assessed as real estate, on the ground that the same was 
])ersonal projierty, and was not taxable as real estate. 
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The Court in that case said in respect to the poles and 
wires: 


‘*As to the poles and wires which are included by 
the tax assessors in the assessment of the ])etition- 
er’s Thames street estate, the evidence shows that 
they are used by the petitioner for tlie conducting* 
of electricity to consumers in the city of Newport; 
tliat these wires issue out of the petitioner’s build¬ 
ing: on said Tliames street estate, and are then 
strung- on poles with cross-arms attached, a part of 
wliich poles are located in the public highways of 
said city, and a part thereof on the lands of private 
individuals by virtue of parol licenses, which are 
revocable at the will of the owners of said lands, 
respectively. The evidence also shows that the peti¬ 
tioner makes use of certain poles belonging to the 
I'rovidence Telephone Company, of certain others 
belonging to tlie Newport Street Railway Company, 
and of certain others of the Western IJnion Tele¬ 
graph Company * * that the ])lacing In* the peti¬ 
tioner of its poles on the public highways is by vir¬ 
tue of a provision in its charter and an ordinance 
of the City of Newport granting permission to erect 
and maintain said y)oIes and wires. * * * Under the 
decision of this court in Gas Co. v. Thurher, 2 R. I. 
15, it is clear that said poles and wires are not hx- 
lures * * and that, therefore, they cannot properly 
be taxed.” 


The court then proceeded to state: 

ti* # personal chattel does not become a 

fixture, so as to be a part of the real estate, unless 
it be so affixed to the freehold as to be inca])able of 
severance from it without physical injury to tlu* 
free}] old.” 


Tlie court then stated: 

‘^1'he only other question which aris(‘s, then, is 
whether said polos atid wires can be said to l)e a])- 
l)urlenant to said estate, and hence taxable as a part 
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tiiereof. .appurtenances^ are defined as ‘things 
belonging lu another thing as principal, and which 
pass as incident to the principal thing.’ Another 
definition (;!' an ‘ai)purtenance’ is ‘a thing used with 
and related to or dependent upon another thing 
more worthy, and agreeing in its nature and qucdity 
with the thing whereunto it is appendalit or appur¬ 
tenant.’ * ' * Under the definitions thus given, we 
do not think that the x)oJes and wires in question can 
be said to Uq appurtenant to the estatedn question; 
tor, while it is true that they are used in connection 
with said estate, yet they are not dependent upon it, 
nor do they agree with the nature or quality thereof. 
In short, they are simply articles of personal prop¬ 
erty belonging to- the petitioner, situated in part in 
the streets of Newport, and in part on yjrivate lands 
and used for the time being for the x)ui’P<^“^^ afore¬ 
said. And while it is true that said pol^s and wires, 
in so far as they are located in said streets arc there 
by virtue of a provision in the charter of said com¬ 
pany and the consent of the city council, and in all 
probability, perhaps, will be permitted to remain 

substantiallv as thev now are for an indefinite 

« » 

period, yet we cannot ignore the very important fact 
that the permission given by the city council, or by 
any officer or agent of said city, to erect and main¬ 
tain said poles and wires, is liable to bo revoked, in 
whole or in part, at any time, and also that said city 
has expressly reserved the right, in connection with 
the granting of said permission, to itself remove 
said poles and wires, without any notice to the com¬ 
pany, except such, if any, as the statutes of the state 
may require. The corporation thus being without 
any vested rights in the streets, it cannot be said 
that, simplv because said polos and wires are lo¬ 
cated therein, they are appurtenant to tlie lot in 
question. ^Vhat we have thus said about the poles 
and win^s in the streets applies, of course, and a 
fortiori, to those on private lands, and also to that 
part of the wires supported by poles belonging to 
other corporations. An examination of; those cases 
which hold that water pipes and gas pipes laid in 
public highways, and telegraph, telephone and elec- 
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trie iiii;* poles mid wires when located in public 
highways are either ival estate hv themselves, or 
tixtui'es or a])])iirteuauces as related to the laud on 
which the ])laut is established, shows that iu most 
of said cases, aud ])robai)ly iu <dl, tlu' cor])oratious 
owuiu<i' ^JhI operatiui>’ said ])i])es or ])oles aud wii-es, 
as the case may be, have au easement iu fee iu the 
hi<i-hways wheiv they are located, by virtue of their 
('barters aud the ordinances of the cities iu which 
tliev are located: aud hence said cases are not iu 


I'loiut here. ((htiui>' cases.) 

are aware that holdiu.U' said tioh's aud wii-es 
to b(‘ personal property merely is, iu eftect. to hold 
that thev are not taxable at all when owned bv a 


co]'i)oi*atiou * * Bnt, althoug’h reluctant to come 
to the conclusion that they are not a])i)urteuaut to 
the real instate, yet we are obli<»-(Hl to administer the 
law as we find it, no matter what the result may be, 
aud leave it to the "'eueral assemble to make' such 
chau,ii-es therein, if any, as thev m.av deem advisable, 
aud for the interests of the state.” 


It will be seen that this case is directly in point with 
the case under considei'ation, IxH'ause of the restrictions 
and conditions in permits ;^■ranted by the defendants, 
wlierein. amon,i:- other thiu.<>-s, the i-i.ii.'ht is reserved to 
rexjuire th(‘ lamioval of ])oles aud overhead construction, 
as hei'einbefoi-e stated, (j). *2, Addition to Kecord.) 

Thus the case of Paris v. Xonraif Wafer Co., So 
.‘>.‘ 10 , 21 L. R. A. .’32.'), was likewise modified, or distin- 
U-uished, if not I’eversed in the case of Read field Tel. rO 
Tel. ('f,. V. (djr.. W Me. 287, 4-9 Atl. 104-7, wh(u-e the })oles, 
wji'(‘s and lines of a tel(p)houe company were sold under 
au (*xecutio)i, aud th(‘ ])u]‘chasers thei-eunder soui»’ht to 
cut down these ])oles, wii-es aud iusulatoi's aud a])])ro- 
pj’iate them to theii* own us(n The telephone com])auy 
broil,Mil an action to stop th(‘ destruction of its pro])ei'ty, 
claimini*’ that'such could not be sold under the ex(‘cutiou. 


The coui't held that a tel(‘phone comi)any wliich by the 
jiermission of the munici])al ofTicers erects its ])osts and 
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lilies along a highway under a iirovision of the legisla¬ 
ture, thereby acquires no interest in the soil, except the 
right to occupy it by the permission of the municipal 
officei's, and that as between the debtor and creditor, 
such posts with the wires and insulators thereon, con¬ 
tinue to retain their character as chattels and mav be 
seized and sold on execution as personal property. In 
reaching this decision, the Court followed identically the 
same principles as were laid down in the Newport lUu- 
nihiaiing Co. v. Tax Assessors of Newport, ease, supra, 
and adds to tlie other decision to this extent. 

j 

‘‘There is no universal test bv which it can be 
determined whether a chattel has become so affixed 
to the realty as to become accessory to; it and form 
a part and parcel of it. The manner aiid extent of 
physical annexation has been declared an uncertain 
and unsatisfactory criterion, and, while it would be 
impossible to reconcile all the cases uiion this sub¬ 
ject, yet the modern and most approved rule appears 
to ])e to give special prominence to thel intention of 
the party making the annexation. (Chtiiig a number 
of cases.) This rule does not apply to cases in which 
a party makes improvemenls and permanent erec¬ 
tions without right as between liim and the owner of 
the soil. In such case the intention to preserve the 
same as proj)erty se])arate and apart from the free- 
liold cannot avail, no matter how plainly that inten¬ 
tion may be manifested. Many other apparent ex¬ 
ceptions will be found to involve no real;con(lict with 
the rule above stated, when we remember that the 
intention, which is material, is not the hidden, secret 
intention of th(‘ party making the annexation, but 
the intention which the law deduces from such ex¬ 
ternal facts as the structure and mode of attach¬ 
ment, the ])Ui-pose and use for which the annexation 
has been mad(‘, and the relation and situation of the 
party making it. 

“In the case before* us, the ])oles werc'iimbedded in 
the soil, but could be easily removed without any 
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particular injury to the realty or impairment ot* its- 
value for anv of the uses to which it was suited. 
The whole line was adapted to the use of that ])art 
of the realty with which it was connected, but the 
poles, wires, and insulators could be easily removed 
and used in the same business elsewhere. Under 
these circumstances, it is especially important to as- 
certain what right or interest the Dirigo Comi)any, 
the owner of these chattels, had in the realty to which 
it annexed them, in order to determine whether the 
intention existed thereby to make them permanently 
a i)art of the freehold. A different intention may 
well be inferred from annexations made by a tenant, 
or mere licensee, than when the same acts are done 
by the owner of the freehold. Cooley, Torts (2d 
Ed.) 501. 

“The beneficial use of the soil in our highwavs. 
has been appropriated by the public for public i)ur- 
poses, but the property in the soil still remains in 
the owner of the adjoining land, who may use it for 
any purpose, above or below the surface, which does 
not injuriously interfere with public uses. A tele¬ 
phone is a public use, and the legislature, by virtue 
of its power of control over the public roads and 
highways of the state, may grant to a telephone com¬ 
pany the authority to erect its lines along or upon 
such roads and highwavs, or it mav delegate that 
power to the municipal officers of the several mu¬ 
nicipalities, as has been done by this state by St. 
1885, c. 378. A telephone company, however, cannot 
construct its line along the highway at its own pleas¬ 
ure. It is forbidden to do so without first obtaining- 
a written permit from the municipal officers, ‘speci¬ 
fying where the posts may be located, the kind of 
posts, and the height at which and the places where 
the lines may be run.’ St. 1885, c. 378, sec. 2. Nor 
is this permission, wlien once obtained, final and 
irrevocable, and the use so granted subject to ])e 
determined only by tlie will of the company or the 
discontinuance of the high wav. ♦ * * Yet condi- 
tions are constantly changing, and, in the growth 
and improvement of our municipalities, the time 
mav come when it mav be desirable to alter the loca- 
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lion of one or all of the posts of the line from one 
ijide of the street to the other, or from one street to 
another. What at one time was a suitable location 
may ])ecome unsightly, inconvenient, out of harmony 
with tlie surroundings, and the public interest be 
best served by a change of location. ’ We believe 
that the legislative intention was to confer upon the 
municipal oflicers full authority to meet such require¬ 
ments bv directing ‘anv alteration in the location or 
erection of such i)osts’ to the extent above indicated. 
The telephone com])any then has no interest in the 
soil which supports its posts and lines, except a 
right to occupy it by the permission of the munici]:)al 
otlicers—a mere license revocable at their will. * 
In determining the intention a most important con¬ 
sideration is the relation of the party making the 
annexation to the ])roperty in questioni 1 Washb. 
Real Prop. (5th Ed.), p. 22. Tried by this test, no 
intention can be inferred to make the posts, wires, 
and insulators in this case a permanent accession to 
the freehold. The owner of the chattels was not the 
owner of the soil. It liad no right to tlie continued 
enjoyment of its use,—simply a revocable license, a 
temporary privilege which might be determined at 
any time by the municipal officers. There is nothing 
from which it can be inferred that it intended to 
dei)rive itself of its property. It is the' tem])orary 
character of the privilege obtained under the act of 
1885 which distinguishes it from the rights and inter¬ 
ests of railroad and other (juasi public corporations 
in lands taken under the right of eminent domain, 
or in public roads and highways, the use of which 
has been directlv granted to them bv the; legislature 
without any such limitations as are imposed by that 
act. Pnder such circumstances, the rights and in- 
tei’ests acquired are not subject to be determined at 
the will of third parties, and are permanent and 
vested.” 


Again, in the case of Cltij of PorflaiuJ v. Ach* EufilaufJ 
TcL (0 Tel, Co. lOS il/c. 2'i0, (18 Atl. 1040, where the city 
nought to recover real estate taxes on the conduits, 

—i 
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tlir<)Ui>Ii wliic'li the wires ot* tlie eoinpaiiy ran to ])ol(‘S set 
aloiiii' the sides ot* the streets and the l)uildinL:,‘s on th(‘ 
streets, for tlie pnr])Ose of eon need ini;’ the t(‘h‘pliom*s in 
the central ofhee with tlie tele])hones in th(‘ hnildini;’s of 
tlieir su])scrihers and patrons, the court ado])ted the 
])rincit)]es mentioned in previous case of lu’ddfield Tel. 


({' Tel. Co. V. Cjjr.. supra, and used this lani;-uai;(‘ in refer- 


(Uice to the case of Paris v. Xnnva// Wafer Cn.. supra. 


and cited ])v tlie defendants. 

% 


“It is true that in Paris v. Xonva/j Wafer Coai- 
i>auij. 85 Me. ooO, 27 Atl. 143, 21 L. R. A. 525, 34 
Am. St. Rep. 371, it was held by this court that the 
water pipes, liydrants, and conduits of a water com¬ 


pany laid througli the streets of a city or town are 
taxed as real estate by the company in possession of 
them in the citv or town where thev are laid; l)ut, as 


])ointed out in Teleijlione Coiepanij v. Cyr., su})ra, 
there is a marked distinction between the chai’acter 


of the location in case of these water pipes and the 
location of the conduits in the case at bar. The 


charter of the water comx)any in that case found in 
chapter 339, ]). 512, laws 1885, expressly authorized 
the company to lay down and maintain its water 
])ipes in the streets, and they were not removable at 
the order of the municipal officers. In the opinion 
in that case the court savs: ‘In using the street or 
road they place their pi])es or rails in, or uijon, the 
ground, there permanently to remain. They occui)y 
land with appliances which become valualde for the 
revenue they yield. These appliances are fixed, per¬ 
manent, used in connection with the soil that sup- 
])orts and sustains them. When considered as the 
])ro])erty of their res]:)ective companies, they are not 
land within the common-law rule. IRit, when con¬ 
sidered as if owned by tlie same ])erson who has tith* 
to the soil, they may properly enough lie so con¬ 
sidered.’ 


“But ill the Cyr case it lias been seen it was held 
by the court that the interest of the iiarty ])Iaciiig 
the conduits under the surface of the sti-eets was ‘a 
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mere license revocable at the will of the municipal 
ollicers, so far as any particular portioh of the high¬ 
way or any jiarticular highway is concerned, and not 
a p(‘rmanent vested interest in the land itself.’ 

“In some analogous cases in other states conclu¬ 
sions have been reached in harmonv with these 
views. In Boston Electric Light Co. v. Terwinal Co., 
182 Mass. 397, 65 N. E. 835, upon a petition hied for 
the assessment of land damages by reason of the 
discontinuance of certain streets, the status of the 
plaintilf’s conduits and wires was brought in (iiies- 
tion; and the court said: ‘All the statutes and ordi¬ 
nances upon which the petitioners rely as a justifica¬ 
tion for their action in constructing conduits in the 
jiublic streets and as giving them rights of property 
there are merely provisions for the regulation of the 
di fie rent public rights in the streets. Xone of them 
purports to convey private rights of iirdperty. ^vlost 
of them expressly state the limitations upon the 
authority given, and make the petitioners subject to 
possible future proceedings terminating or modify¬ 
ing their rights. 

“ ‘But, where there is no such express provision, 
the result is the same. Their rights in connection 
witli the rights of others of the public are subject to 
reasonable regulation, or even to termination at any 
time, if the supreme authority acting in the public 
interest shall so determine. It follows that they 
have no rights of property in the street, and their 
structures that were built therein are personal t)roi)- 
ertv which thev had a right to remove, and which 
could not be subjects for the assessment of damages 
under statutes of this kind.’ See, also, Lovaui Stcrl 
Co. V. Bailicag Co.. 187 Mass. 500, 73 X.'E. 646. So, 
also, in X nr port lUiniilnathiq Co. v. Assessors, 19 
R. I. 632, 36 Atl. 426, 36 L. R.' A. 266, where poles of 
the plaintitf company were erected in the streets by 
permission of the city council, and tiie city reserved 
the right to remove them at any time,-it was held 
that tiie corporation had acquired no vested right in 
tlie streets, but that the poles and wires were sim])ly 
articles of personal property, although, in all i)rob- 
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abililv tliov would bo allowed to remain subslantiallv 

ft' • • 

as they were for an indefinite period.’’ 

P^irlhermore, in the ease of Toirn of Whiihu] v. Tonn 
of Luhoc (]^re.), lib All. Sb!b the eases of Read field v. 
(d}i\ sirpra, and Porflaiid v. Xetr England Tel, Co., supra,, 
were eited with a])proval in holding* that r(‘al property 
owned l)y one munieipality lying outside of its limits in 
another muniei])ality in whieh the land was loeated eould 
tax the land, ])ut eould not tax the pipes, lixtures, 
hydrants, eonduits, gate houses, pumt)ing stations, reser¬ 
voirs and dams used only for reservoir ])ur])oses nor 
eould it tax the same aeeessories of power and light sys¬ 
tems, likewise situated. The said ease also eited with 
ai)proval (iundfo'son v. SirartJiout, 104 Wis. ISO, 80 X. 
AV. 4bb, 7() Am. St. Kep. 8b‘0. 

Again, the defendants further eite at ])age 12 of their 
b]'ief the ease of Tifleicater v. Bernj, bo X. J. L. 212, as 
authority for tli(*ir })osition, but this was later modilied, 
(»r distinguished, if not overruled, in the ease of Maijor, 
efe.J'ifg of XhearJ: v. Sfaf(' Board of Taxalion, 67 X. J., 
240, bl Atl. 07, deeided by tlie ("ourt of Errors and Ap- 
}>eals of the State of Xew Jersey, January 27, 1902. 
1'he (b)urt below had deeided that eertain taxes on real 
])roi>erty eould ))e sustained against eertain rails, traeks, 
]K)les, wires, dynamos, ete., and bottomed its d(‘eision on 
tile ease of Tlden'ater v. Ben'}), supra, eited by the de¬ 
fendants as aliove mentioned. Justiee Gari'ison in the 
lowei* eourt hied a dissenting opinion, and in a reversal 
]>y the (bjurt of A])))eals, the reasons given liy him were 
ado[)t(*d. AVe take the liberty of (iuoting from sueh dis¬ 
senting opinion: 


“What does a trolley eompany own in the streets 
of this state!' and how should it be tax(*d therefor 
My colleagues think that it owns ‘an intei'(*st in tlu.^ 
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soil of the highways over which it passes,’ and that 
this is real estate, for which it should ,be taxed at its 
true value. I think that it owns whatever personal 
property it has lawfully annexed to the soil of the 
highway, for which it should be taxed at its true 
value in its permanent environment^ This is the 
point of difference between us. 

‘‘We agree that it is the settled law of this state 
that the abutting owner, by reason of the servitude 
of a surface railway, parts with nothing that he had 
not previously parted with to the public. We must 
likewise agree that, prior to the imposition of the 
railwav use, the estate in the soil of the highwav 
had been so disposed between the private owner and 
the municipal entity representing the;public that in 
the private owner rested the legal estate to the fee, 
while in the representative of the public vested the 
legal estate of an easement sufficiently broad to cover 
all i)ublic uses whatsoever, including that of oper¬ 
ating a railway by electricity. Most |)robal)ly we 
agree in regarding this easement as a trust to be 
administered for the benefit of the public. I, at least, 
so regard it. At this point we diverge.; The position 
taken by the opinion is that the trustee, by per¬ 
mitting one of the public to make a special use of the 
common right, parts with whatever legal estate is 
necessary to support such separate easement: 
whereas my view is that the trustee permits such use 
as part of the administration of its trust, and to that 
end it must retain its legal estate. From the same 
circumstance from which is implied a partition of 
the public easement that vested in a single grantee 
a several interest in the realty, I imply only an exe¬ 
cuted license to participate in the comnion easement 
in an authorized manner. The difference is funda¬ 
mental, and is too far-reaching to be passed over, 
because in a given case its })ractical bearing upon 
the (]uestion of valuation may be inai)i)feciable. The 
elaborate reasoning of the opinion delivered in the 
court of errors by !Mr. Justice ^lagie, ;in the case of 
Coach (\). v. CauKloi lIor.^c'R. Co., JJ X. 
J. E(]. ‘2()7, supports the view for whicli 1 contend, 
and is entirely without point if the horse-railroad 



company liad at law the easement it soug-ht to liave 
estalhislunl for it as an e(iuity. The language of 
('hi(‘f Justice Beaslev in the same ease is likewise 
irreeoneilahle with the notion of a partition of the 
public easement. Id. 28J. 

“Tile opinion of the same court in the case of C'ltjj 
of Xiorark v. M('rrhatifs' Ins. Co.y 55 X. J. Law 145^ 
2b Atl. 1M7, was inspired throughout by the same 
notion. 4t is plain/ said Mr. Justice Keed, speaking 
of a street-railway mortgage, ‘that the real estate is 
an inconsiderable ])ortion of the pro])erty mortgage,’ 
—laim-uage which was not onlv inconsistent with the 
idea that the property of the company in the streets 
was real estate, but which actuallv led to the amend- 
ment by the legislature of the exemption act of 187b 
l>y the insertion of the word ‘personalty,’ so as to 
extend the provisions of that act to mortgages cover¬ 
ing the proiperty of such corporations. P. L. 189J, 
11. 494. 

“Indeed^, a line of cases beginning with J/orr/s d; 
K. It. Co. V. Maijor, etc., of City of Xeivark, 10 X^. J. 
E(}. 352, and 11 n/cJtnian v. Paterson Horse H. Co., 17 
X. J. Ecp 75, 8b Am. Dec. 252, and ending with 
Jrrsry It. Co. V. Cainden, G. S TE. 7?,//. C(o, 52 X. J. 
E<j. 34, 29 Atl. 423, seems to me to have established 
the opposite of the two pi*opositions upon which the 
])resent case is decided, which are that ‘the right in 
the soil of the highway ac(iuired by the trolley com¬ 
pany’ is greater than that enjoyed by the public in 
general, and that tlie enjoyment of such a right sup- 
]loses such a grant of an exclusive easement that a 
])artition of the public right will be implied. T cite 
such of th(\se cases as happen to be before me: Jer¬ 
sey City d: B. /?. Co. v. Jersey City £ 11. Horse B. 
Co., 20 X. J. E(j. bl ; Statr v. Lareraek, 34 X. J. Law 
201: Carndon florso R. Co. v. Citizens^ Coach Co., 
31 X. J. E(j. 525: Cltlzms’ Coach Co. v. ('aondtof 
Horse R. Co., 33 X. J. E(j. 2b7; Buttelll v. Ralhrajf 
(dj,, 59 X". J. Law 302, 36 Atl. 700; Halsey v. Ralhray 
('o., 47 X^. J. E(p 380, 20 Atl, 859; Van Horne w 
Rallicay Co., 48 X. J. Eq. 332, 21 Atl. 1034.” 
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I 


Defendants’ Cases Inapplicable 


In the case of Consolidated Gas Company w Balti¬ 
more, 101 ^Id. 541, 1 L. li. A. (N. S.) 263,icited by de¬ 
fendants on page 6 of their brief, its inapplicability 
appears from a reading of the ^^laryland Statutes with 
reference to assessments and taxation of property, as it 
differs in many vital respects from the law of the Dis¬ 
trict of Columbia as found in the Act of 1804 as amended. 

t 

P^urtliermore, this case may be disposed of, like the case 
also of B. R. and Bridge Co. v. District of .Columbia, 1 
^lackev 217, and cited bv the defendants, bv showing that 
gas x)ipes and a bridge firmly attached to and incor¬ 
porated with the stone work of an acqueduct: whose piers 
extend a great depth below the bottom of the Potomac 
River and are fastened to the solid rock, are quite dis¬ 
tinguishable from the case under consideration, involving 

j 

poles, lamps and overhead wires of a temporary char¬ 
acter, located in the public streets and higlnyays and not 
so affixed to the freehold as to be incapable of severance 
from it witliout pliysical injury thereto, and which under 
the decision in Newport Illuminating Company v. Tax 
Assessors of Newport, supra (from which we have 
(quoted extensively), cannot be regarded at^ real prop¬ 
erty. Also, bridges and gas pipes are distinguishable 
by all authorities from ])oles, lamps and overhead wires. 
As stated by Cooley on Taxation, Vol. 2, pair. 968: 


‘‘Gas pipes and mains laid under the :streets have 
been held assessable as real estate in some states, 
while in other states they are assessable; as personal 
property. Poles, wires, etc., of electric light and 
power companies are generally held assessable as 
personal property.'’ 

The defendants moreover rely upon the case of SmiiJi 
V. Mayor, 68 X. Y. 552, and cited at page 7 ojf their brief. 





Rut that court does not uphold the defendants’ conten¬ 
tion, hut rathei* the ])osition advanced by the plaintiff. 
The lani'uaiiv of the (’ourt cited is that when buildiiii'-s or 
other a]‘ticl(*s are erected upon, or affixed to the earth, 
th(‘y ai’(‘ not land, unless held and owned in connection 
Avith the ownershi]) of a fee in the soil, which is certainly 
not the case in the pres(‘nt instance, where the poles, 
lamps, conduits and overhead wires are located in the 
streets and ])ublic si)ace, and over which the plaintiff has 
no ownershi]). 

Furth(‘i*more, the defendants proceed to set forth what 
they term the “Iowa doctrine,” citing’ among other cases, 
Colnrado Furl aud 1 rou Co. v. Purhlo Water Co., 53 Pac. 
332, holding- that water mains, pipes and hydrants in 
])ublic str(‘ets are taxable as real estate, on the theory 
that inasmuch as they are physically connected with the 
main ])lant of the cor])oration, and the main plant of the 
cor])oj-iition is real pro])erty, therefore such attachments 
even thongii they run for miles through the streets, are 
i-eal ])i'o])ei*1y, and taxable as such—their taxable value 
beijjg added to the taxable value of the main t)lant. It 
would Inu'dly seem necessary to discuss the inap])lica- 
bilitv of such cases, because thev are against the verv 
great weight of authority, and in fact the defendants, at 
])ag(^ 13 of their brief, concede that such cases carry the 
princi])le of annexation to an extreme and doubt the 
soundness thereof, or as any guide or precedent in the 
case und(*i' considei'ation. 

AVc' assume also that we are not called u})on to answer 
matt(‘rs not in the i-ecord of this case. The defendants 
say on i)age I'T of their brief that gas mains in the Dis¬ 
trict of Columbia have been taxed as real estate since 
1902 a]jd telei)hone lines since TSOO. We are informed, 
howevei*, that the local (las (’om])any has not paid any 
taxes u])on gas mains since 1913 and that the local Tele- 
])hone (’om])any has always protested the tax on ])oles. 
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wires and condiiits, and filed a suit ai^ainst the District 
of Columbia on November 27, 1926, Docket No. 72348, 
to recover taxes levied thereon and paid under protest. 


True Principles Deducible from Cases 

{ 

While the defendants admit on ])ag'e 5 of their brief 
that tlie permits issued to the plaintitf require three 
ducts to be reser\'ed for the use of the United States and 
the Disti-ict of Columbia, they apparently s:eem to give 
no considei’ation to other restrictions and conditions 
contained therein, such as the right to ix^juire the re¬ 
moval of overhead construction. j 

Tlie defendants a])parently overlook in their discus¬ 
sion of tlie subject the distinction between the law in 
the District and in manv States, where the abutting 
])ro])erty ownei* frequently has title, not only to the side¬ 
walk, but to the center of the street. The' defendants 
seemingly overlook the fact that tlie right of tlie ])lain- 
tiff to maintain poles and other eciuipment is not a 
mono])oly, but that such poles and e(iui])ment; are located 
freouentlv in streets and highwavs where there are other 
poles, and that also the ])oles of the plaintiff are fre- 
(luently used by other public utilities, (dearly the plain¬ 
tiff owns no interest in the soil of the highways or streets 
over which it ojierates. Tlie dominant owner in the case 
unde]' considei'ation is the United States and not the 
])laintiff. ! 

There is no universal test bv which it cain be deter- 
mined whether a chattel has become so fixed to the 
realty as to liecome accessory to it and form a part 
and parc(d of it. Tlie manner and extent of ])hysical 
annexation has been declared an uncertain and unsatis¬ 
factory criterion and while it may be impossible to I’econ- 
cile all the cases upon the subject, yet the modern and 
most appi'oved rule apiiears to give es|)ecial prominence 

3G1-K—”) I 
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to tile iiitoiitioii of the ])arty makiiii>‘ the annexation. 
That intention is not the liidden secret intention of the 
])arty makini;' tlie annexation, hnt tlie intention which 
the law dednces f]-om snch external facts, as the strnc- 
tnre and nnxh' of attachment, the i)nrpose and use foi* 
which the annexation has been made and the nhation 
and sitnation of the i)arty makini>- it. Tims it wonld be 
ina])])lical)le to say, in the case under consideration, that 
whatever is once annexed to the freehold l)ecomes a part 
of it, and cannot be afterwards removed. The ancient 
rnle relative to what is once annexed to the freehold 
becomes a ]>art of it, was never inflexible and without 
exce])tions, because fixtures, which were erected to carry 
on ti-ad(‘ and mannfactnres were from an early pei'iod 
of the law allowed to be removed, and were excei)ted 
fi'om the rnle and were deemed personalty for many 
olhei* ])nr]) 0 ses. 

Tims the .Sn])reme Court of th(‘ United States in the 
case of Xf'ss V. Pacarfi, 2 Peters 137, 7 L. Ud. 374 
(a case ai'isini'- in the District of Columbia), held that 
t]i(‘ (I nest ion of whether fixtures erected for the i)iir])oses 
of t]’:ule a]'e, oi* are not, i*emovable by the tenant, does 
not di(.‘|)end upon the form or size of the building’; 
whether it has a brick foundation or not, or is one or 
two stories high: or has a brick or other chimney. The 
soil* question is whether it is designed foi* the purpose 
(>f trade or not. Thus, if the house were built i)rinci])ally 
for a dwelling-house for the family, independently of 
cari’viim' on a ti’ade, it wonld be vastlv different fi’om 
the ('UiSi* of a buildiiig erected foi’ the ex(*i’cise of trade. 
In this case the Coin’t held a two-story, bi’ick house with 
cellai', ei’ected foi* pur])os(* of ti’ade to be* personal 


pro])(‘i’ty. 

In the ju’esent instanci*, the ])oles ai’e not imbedded in 
the soil, but can be easily r(*moved without any jiarticu- 
lar injury to the streets oi* highways, or any impairment 
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of its value to any of the uses to which it is Suited. Thus, 
the permission obtained by tlie plaintiff to'maintain the 
poles and e(iuipment, is not final and irrevocable and its 

I 

use is not subject to be determined only by the will of 
the plaintiff. Conditions are constantly changing* and 
in the growth and improvement of the District the time 
mav come when it mav be desirable to alter the location 
of some of the lines of the plaintiff from one side of the 
street to the other, or from one street to another. What 
at one time might have been a suitable location, may 
become unsightly, inconvenient and out of harmony witli 
the surroundings, so that the ])ublic interest may be best 
served bv change of location. Certainlv, the reservation 
in the permits granted to the plaintiff do'confer u])on 
tlie municipal officers full authority to meet such require¬ 
ments by directing any reasonable alteratiop in the loca¬ 
tion or erection of the poles and other e(iui])ment. 
Tlierefoi-e, it cannot be said that the plaintiff, by the 
installation of poles and e(piipment in i the streets 
and high wavs, intended to ch.ange the character of its 
property. 

It av)])ears almost unnecessarv to draw the attention 
of the court to the vast number of cases wliich are appli¬ 
cable a.nd upon which the plaintiff relies in upholding 
the position that the articles of personal;|)roperty in 
(piestion ai‘e not transfoi*med into real estate because 
thev liave been annexed to the soil under certain restric- 
tio]]s and conditions. We confidently state; that by the 
overwlielming weight of authority, the articles of per¬ 
sonal ])ro])erty in (piestion have not been transformed 
into real estate in the manner claimed by' defendants. 
There are few legal text writers who fail to cite the case 
of ShclhijrUlc Water (i: Electric Com pan if y\ People, 140 
II. 545, 16 L. I\. A. 505, as a controlling decision defining* 
the character of this specific property. 
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As slated by C()oU'ij on Taxation, Par. 9G8, Vol. 2: 

“Gas pipes and mains laid under tlie streets have 
been lield assessal)le as real estate in some states, 
v’bile in otiier states they are assessable as ])ersonal 
property. * Poles, wires, etc., of electric lig-lit 
and power comi)anies are g’enerally held assessable 
as I'jersonal i)roperty.'’ 

Cnrfls^ on The Laic of Electricifij, ]). 49G, states: 

“The’ owner of conduits authorized to be placed 
in the highway does not ac(pni*e thereby an ease- 
me7]t in The real estate; the conduits are ])ersonal 
])ropei'ty, and ni)on the discontinuance of the high¬ 
way, the owner is compelled to remove them and is 
not entitled to damages on account of such removal. 
Though not an interest in real estate, the conduits 
ai’o the sul)ject of ownershi]) as other ])ersonal prop¬ 
erty, and the owner has a cause of action for injury 
thereto.” 

The text of said author is supy)orted by the following 
well reasoned case of the Massachusetts Supreme Court: 

A. K. Tel. c6 Tel. Co. v. Boston Terminal Co., 182 Mass. 
297, where it was said: 

“All th.e statutes and ordinances u])on which the 
])etitioners I'ely as a justification for their action in 
constructing conduits in the pu])lic streets and as 
giving them rights of pro])erty there, are merely 
])rovisions for the regulation of the diffei'ent y)ublic 
rights in the streets. None of them purports to con- 
v(‘y y)rivate rights of y)roperty. iMost of them ex- 
])ressly state tlui limitations upon the authority 
given, and make the y)etitioners subject to ])ossibl(* 
future y)roceedi]igs terminating or modifying their 
rights.” 

S(‘(‘ also the following list of cases u])holding the same 
principles aiid for which y)laintiff contends: 



33 


Fi(d(l et (il V. Guilford Water Co., 79 Conn. 70, 63 Atl. 
723, holding* underground piping, water mains, reservoir, 
etc., to be personal property. ' 

Cifi/ of Xorivalk v. Neiv Canaan, 85 Conn. 110, 127, 
81 Atl. 1027, 1030, holding water mains and pipes laid 
in the highways and through private property not to be 
assessable as land. 

Connecticut Lt. c£' Pr. Co. v. Toicn of Oxford, 126 Atl. 
1, decided July 28, 1924. Steel towers conveying plain¬ 
tiff’s wires and cables to be personal property. 

Western Union Tel. Co. v. Pa. Co., 125 Fed. 67, holding 
tolegrai)h poles, cross arms, insulators and wires erected 
upon railroad right-of-way to be personal property, the 
agreement between the parties being silent |as to charac¬ 
ter of same. 

Wcstmount v. Montreal Lt. lit. d Pr. Cr>., 44 Can. S. C. 
364 holding gas mains, electric poles and; wires to be 
personal property. 

School MuniclpaUty v. Montreal Water d Pr. Co., 
Fap. Jud. Quebec, 41 S. C. 500, 4 D. L. E.i 776, holding 
])ipes, telephone poles and wires to be personal prop¬ 
erty, disapproving Bell Telegraph Corp. y. Ascott, Rap. 
Jud. Quebec, 16 S. C. 436, wherein telephone poles and 
wires were held to be real estate. 

Chelsea Waterivorks Co. v. Boivleg, 17 Q. B. (Eng.) 
358, 15 Jur. 1129, 20 L. J. Q. B., X. S. 520,|holding that 
water mains and pipes cannot be taxed as real estate. 

See also, Connecticut Valley St. By. Co. v. Northamp¬ 
ton, 213 Mass. 54, 99 X. E. 516. ' i 

State ex red St. Paul City By. Co. v. District, 31 Minn. 
—, 17 X. \V. 954. 

Dunsmuir v. Elec. Lt. Co., 24 Wash. 104, 63 Pac. 1095. 

Bailiray v. TPes/erw Union Co., 118 Fed. 497. 

Union L. d Tr. Co. v. Motor Bd. Co.. 51 Fed. 840. 

People V. Feitner, 99 App. Div. 274, 90 X.; Y. Sup. 904. 

People V. Hendrickson, 109 X. Y. St. 402^ 
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Conclusion 

Til eoiK'liisioii il is we liavo cloarlv shown that 

* 

(‘xislinii- statntos iu‘ver coiitomiilatod tlio assossmciil of 
])ol(‘s, lamps, coiulnits and overhoad wires, in tliomselves 
personal })ro])erty, as r(‘al estate, and that sneh assess¬ 
ments were not authorized thereby, and for which a sub¬ 
stitute for direct taxes upon such iirojierty was ])rovided 
T)y the Act of 1902, in imposini*- a tax ipion i>-ross earn- 
inys: that said articles of ixu-sonal ])ro])erty by reason 
of tlie |)laintift*'s riu'ht to have them annexed to the earth 
and remain so annexed under certain resti’ictions and 
conditions, were not transformed into real estate: that 
said articles of ])(‘rsonal ])ro])erty were not contem])lated 
by the statutes as an improvement to real estate by 
reason of the use stated, and were not ])roperly assess¬ 
able as sneh thereunder; that no attem])t was made to 
com])ly with the statutes in the levying’ of said assess¬ 
ments, if th(‘ items of iiersonal jirotierty aforesaid ])ro])- 
erly could be held to be or transformed into real (‘stat(‘ 
tinder the ])rovisions thereof relating to the assessment 
of real estati*, but on the contrar^' the record shows an 
omission on the jiart of the officials to comply with the 
direcioi’v jirovisions of said statute. 

hbirlhermore, by the overwhelming weight of author¬ 
ity, such ])oles, lam])s, conduits and ov(U‘h(‘ad wires arc' 
liersonal jiroperty if resoi't is had to common law ])rin- 
ei])les, and that by reason whereof tie* assessnuuits and 
taxes levied oil the said articl(‘s of ])(*rsonal jirojicrty of 
the ])laintitT weri* irnposcHl and mad(* without wari'ant or 
authority of law, and, tlnu-efore, void, and that the decree 
of the lower court should lie* affirm(*d with costs. 

I i es pec 1 1 ' u 1 1 \' submitted, 

S. IT. Bowex, 

11. W. Kelly, 

i Atfonicijs for ApprJIec-.. 





